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LEWIS CASS AS A LAWYER. 


By Eucene L. DIDIER. 


HE siren politics has allured many prom- 
ising lawyers from the bar to the 
forum, and from the bench to legislative 
In the early days of the republic, the 
intellectually ambitious 
young men sought the law as the surest 


halls. 
majority of the 


road to fame and fortune. 

In the first decade of the nineteenth cen- 
tury, Lewis Cass, the son of a brave New 
Hampshire officer in the American Revolu- 
tion, like so many New Engiand youths, set 
out to seek his fortune in the then almost 
unknown region now comprised in the great 
State of Ohio. 
outpost of civilization, one hundred years 


Arriving at Pittsburg, the 


ago, he descended the Ohio River in a flat 
boat, and, in October, 1800, reached Mari- 
etta, the pioneer settlement of south eastern 
Ohio. With the energy of the sturdy Puri- 
tan stock and the enthusiasm of youth, the 
young man of seventeen entered upon the 
study of the law in the office of the Hon. 
Return I. Meigs. At the end of two years 
he was admitted to the bar, being the first 
lawyer admitted in the State of Ohio. He 
began the practice of his profession at Zanes- 
ville. Business was slow in coming, at first, 
but the young lawyer was patient and studi- 
ous, and, within three years after graduating, 
he had acquired sufficient practice to enable 
Soon after this, he was 
elected to the Ohio legislature, and took his 
seat in December, 1806. The first business 
that came up was a special message from 


him to marry. 


Governor Tiffan, in relation to the object of 
Aaron Burr in gathering boats, men and 





arms on the Ohio River. A committee, of 
which Mr. Cass was a member, was ap- 
pointed to investigate the matter. He 
drafted an address, in which he proclaimed 
the attachment of Ohio to the union, which 
Burr was suspected of a design of dividing 
by making the Alleghanies the western 
boundary of the United States. President 
Jefferson, who pretended to be greatly 
alarmed by Burr’s movements, expressed the 
highest appreciation of Mr. Cass’s services, 
and appointed him United States Marshal 
for Ohio. The duties of the office were 
light, and left him ample time to continue his 
protession. 

In 1812, he was retained as counsel by two 
State judges who were impeached by the 
lower House of the Ohio legislature for hav- 
ing decided that a State law was unconsti- 
tutional and void. His able and successful 
argument in this case, which attracted no 
little attention in the western country, 
greatly added to his reputation as an advo- 
cate. His practice was profitable for the 
time and place, and, when he was appointed 
Governor of Michigan, in 1815, and removed 
to Detroit, he was able to purchase a home- 
stead of five hundred acres, for which he paid 
in cash, $12,000. This purchase was deemed 
extravagant at the time, but it proved a very 
excellent investment, for, by the rapid 
growth of Detroit, it made him a very 
wealthy man. j 

Lewis Cass’s experience as a young 
pioneer lawyer, was at times more exciting 


than agreeable. His practice was exten- 
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sive, for it included several counties; courts 
were held hundreds of miles apart, necessi- 
tating long and often dangerous journeys on 
horseback through the pathless woods, over 
Indian trails. Ten days were sometimes re- 
quired for a journey, during which the trav- 
eler was glad to find shelter in a log cabin, 
where he could pass the night wrapped in a 
blanket on the floor. This was a luxury not 
always possible, as it occasionally happened 
that a piece of dry ground was the only place 
for the weary traveler to rest for the night, 
lighted by the stars shining above him and 
lulled to sleep by the cries of wiid beasts in the 
neighboring forest. Strolling Indians some- 
times crossed the path of the traveler, and, 
again, swollen rivers had to be swum. Cass 
described the “dripping spectacle of despair” 
which he exhibited when his faithless horse 
into Scioto 
Creek, the horse landing on one side and his 
Long afterwards, he 
laughingly recalled his early experience, re- 
membering how the troubles of the day were 
frequently “recompensed by the comforts of 
the evening, when the hospitable cabin and 
the warm fire greeted the traveler—when a 
glorious supper was spread before him,—tur- 
key, venison, bear’s meat, fresh butter, hot 
corn bread, sweet potatoes, apple sauce, and 
pumpkin butter.” 

Courts were held wherever it was conven- 


threw him and his luggage 


master on the other. 


ient: a log cabin court house was a luxury; a 
room in a tavern was sometimes improvised 
for the purpose; even a room in a backwood- 
man’s hut was, in an emergency, used, his 
Honor sitting on the bed instead of on the 
bench. There were few of what Shakes- 
peare calls “the law’s delay”’ in those primi- 
There were no “dilitory tactics,” 
which, now, too often stop the wheels of jus- 


tive times. 


tice. 
Lewis Cass proved himself an able and 


ready advocate. His natural capacity en- 


abled him to grasp legal distinctions and to 








master details, while his great industry, and 
regular business habits were important fac- 
tors in contributing to his success at the bar. 
His reputation spread from county to 
county, and by the time he had been at the 
bar ten years, he was one of the leading 
lawyers of Ohio. He was often opposed by 
old and able men who were recognized as 
the foremost members of the bar of the 
northwest. 
ment of the judges, already mentioned, the 
State employed Henry Baldwin, the famous 


In the matter of the impeach- 


Pittsburg lawyer, to prosecute the case. The 
trial attracted wide attention on account of 
the standing of the accused, the great repu- 
tation of the counsel, and the importance oi 
the issues involved. A vast crowd of people 
was present at the hearing. 
spired by the extraordinary occasion, put 
forth all his 
quence, and, when he had concluded his 
great effort, the friends of 
thought the door of hope was closed against 


Baldwin, in- 
powers of learning and elo- 
the accused 


the judges, and that their conviction must 
follow. The young advocate for the defence 
rose in the midst of a profound silence, and, 
after a few preliminary remarks, he entered 
into an unanswerable argument which car- 
ried away the court, the jurors, the people, 
aud secured a complete victory for the ac- 
cused judges. 

After this great triumph, Lewis Cass had 
all the business he could attend to, as every 
person who got involved in the toils of the 
law thought himself safe if he could secure 
him as his advocate. With a great legal 
career opening before him, 
turned away from the serene and peaceful 
life of intellectual renown to pursue the 
stormy but fascinating path of political 
honor. At first the military spirit took pos- 
session of him, and he was commissioned a 


Lewis Cass 


colonel in one of the Ohio regiments raised 
in the war of 1812. 
warded by being made a brigadier general 


His services were re- 
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in the regular army. With his military 
career and political life this article has noth- 
ing to do. His active life as a lawyer ended 
at the age of thirty. Cass was a better law- 
yer than Clay, but he did not possess the 
wonderful eloquence of the great Kentuckian. 
Retiring from the bar so early in life, he did 
not have the opportunity to reach Webster’s 
commanding position at the bar. 

Lewis Cass was first, last and always an 
American, whether at home or abroad— 
whether fighting the English and the Indians 
on the frontiers of Canada, or fighting di- 





plomatic battles in Europe—whether as the 
Democratic leader of the Senate, or as the 
chief of the War department, he had his 
country’s best interest at heart. 

This pioneer lawyer was a constant reader, 
and a strong, accurate writer on politica}, 
literary and historical subjects. During his 
long public life as Governor of Michigan, 
Secretary of War, Minister to France, 
United States Senator, and Secretary of 
State, he always turned to his books with 
pleasure, and his happiest hours were passed 
in the congenial atmosphere of his library. 





HENDRICKSON v. 


COMMONWEALTH. 


85 Kentucky 281. 


By Henry PALMER. 


“The sow is in the parlor, Man, 
Get up and chase her out.” 

So spake the wife of Hendrickson, 
A woman large and stout. 


The night was cold, and Hubbie, rolied 
In blankets warm, in bed, 

Believed his spouse the sow could oust, 
And that was what he said. 


Now Wifie heard, with rage, his word, 
And filled with awful grouch 

She gave her love a horrid shove, 
Which threw him from the couch. 


That was enough. Hub, up to snuff, 
Arose, and grabbed Wife’s hair. 

With wild shout, he pulled her out, 
And bit, where she was bare. 


Up jumped the wife; in heat of strife, 
She seized the iron shovel. 
She beat Hub’s head until it bled; 


Then.sat on that poor devil. 
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But when he swore—He’d have her gore, 
He’d cut her dog gon’d neck, 

She fled in fright, out in the night, 
Her night gown was a wreck. 


Hub closed the door. A log or more 
He placed to keep it shut; 

Then he turned in, with a happy grin 
And slept within the hut. 


Next morning Wifie’s corpse was found, 


Frozen stiff upon the ground. 


*Twas held—The Commonwealth must show, 


The wife, by fear, was caused to go; 


And that her fear was founded quite 


On reason’s grounds, not foolish fright; 


‘snd that her death, from these events, 


Was quite the natural consequence. 


This proved, then Hub would guilty be 


zr Womanslaughter. 


OQ. E. D. 





THE LAW AT WADE’S FERRY. 


By GeorGE O. BLUME. 


OLK across the river in the town of 

Woolwich spoke lightly of their neigh- 
bors at Wade’s Ferry when discussing top- 
ics which held a point of law, the reason 
being that the town of Wade’s Ferry had 
been compelled by virtue of an old lawsuit 
to maintain a suitable ferry for transporta- 
tion of all cattle, merchandise and human 
beings from said town of Wade’s Ferry to 
Woolwich and vice versa. This obligation 
had been so irksome to the Ferry folk on 
account of the attitude of the citizens of 
Woolwich that the service had been sadly 
crippled, and each day added some fresh 
reason why the affairs should be straight- 


ened out satisfactorily to citizens of both 
towns. Although the town of Woolwich had 
the law with it, Wade’s Ferry had the means 
of getting back and forth across a half-mile 
roughish Kennebec River 
Needless to say that folk in Wade’s 
Ferry had several times endeavored to have 
this decision set aside on account of the 
privilege not being appreciated, but without 
result. Thus things were when one hot day 
in August Uncle Asa Simpson drove down 
to the landing on the Woolwich side of the 
river and signalled for the ferry to take him 
across. This was done by hauling a white 


of sometimes 
water. 


flag with a red centre aloft on a long pole. 
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Uncle Asa was the man who twice a week 
collected the cream for the creamery at 
Litchfield. This had to be ferried across the 
river and put on the cars at Wade’s Ferry. 
The cream had been well iced, but the heat of 
the day had melted the ice, and Uncle Asa 
was anxious lest the cream should spoil. 
So after putting up the signal he spread a 
thick canvas over the cans to protect them 
from the sun’s rays, climbed the lookout 
and waited. Lem Briry, who was detailed 
to act as ferryman, showed no sign of put- 
ting off. In fact this conversation was being 
held over in Wade’s between Lem Briry and 
Nate Small, who had come down in the 
hopes that he might hook a “barss.” ““Who’s 
washin’ terday, Lem? Ain’t hed much time 
ter dry yit, hez it?” “I ‘low et ain’t,” says 
Lem; “don’t seem ez ef them folks ever hez 
much washin’; they don’t hang out more’n 
one piece et a time.” After more than an 
hour had been spent in this manner, Lem 
spoke with, “Guess I'll go over ’n’ help ’em 
tek it in ennyhow” meanwhile making prep- 
arations to hoisting the big sail and casting 
off, while Nate got out the big oar by which 
the craft was managed. There was no breeze 
and the motive power was furnished mainly by 
Lem and Nate by sculling with the long oar. 
However, they made the landing and were 
greeted by these words from Uncle Asa, 
backed up by Jed Peters and old Ma’am 
Hopkins, who had joined him shortly after 
his arrival at the landing. “I tell you whut, 
Lem Briry, ez fust selectman uv ther town 
uv Woolwich I’m a-goin’ ter hev this thing 
looked into. I’ve been settin’ here on this 
waggin nigh onto two hours arter I histed 
thet flag, with ten five gallon cans uv cream 
a-spilin’ and whut ain’t now fit fer nothin’ 
but hogs.” These remarks were supported 
by Jed Peters and Ma’am Hopkins, in much 
the same vein, but no reply was vouchsafed 


” 


from either Lem or Nate as the party made 
ready to cross to Wade’s Ferry. About a 
week after this occurrence suit was brought 
against the town of Wade’s Ferry for dam- 
ages; and an injunction also was asked re- 
straining said town from operating said ferry 
by help furnished by citizens of said town. 
Law cases were uncommon in these parts, 
but whatever came up were ably handled by 
Trial Justice Kent, who presided in this 
instance. Court was held at Litchfield 
Plains, about a mile further up the Ken- 
nebec and where his Honor resided. The 
eventful day arrived late in August and the 
town meeting-house was crowded with citi- 
zens of the neighborhood eager to give testi- 
mony, discuss the case, or swap a “likely 
lookin’ critter.” The judge mounted to the 
bench, adjusted his steel rimmed glasses, 
and after expectorating an enormous quan- 
tity of tobacco juice slowly delivered himself 
of the following. “You fellows frum Wade’s 
Ferry and Woolwich hev been knawing on 
this ferry bone fer quite a spell. There hain’t 
no need uv callin’ any witnesses ’cause ther 
court air already ’quainted with the facts. 
3ein’ ez how one side ‘lows et hez a privi- 
lege ’thout bein’ able to exercise it, while 
t’other side contends they hadn’t oughter hev 
any privilege. I’ve allus held thet folks et 
Wade’s Ferry wuz like putty much in the 
same fix ez Sinbad the sailor and ef they hev 
carried the folks at Woolwich back an’ forth 
doin’ all ther work, payin’ ther bills, an’ 
abidin’ by a decision which ‘pears ter me 
warn’t accordin’ ter the statoots an’ never 
did hold water anyhow, then I ‘lows thet 
Wade’s Ferry folks hez been the parties 
injured. Moreover, I shud ’vise folks et 
Woolwich ter build theirselves a ferry an’ 
do their own ferryin’.” 

This was taken as final and so ended the 
case of Woolwich v. Wade’s Ferry. 
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THE PARRICIDE AND JUSTICE. 
An Historical Sketch. 


By CHARLES GREEN CumstTon, M.D., 
Of Boston. 


l* glancing over the history of various na- 
tions, it will be readily seen that the ex- 
tension given to the word parricide varies, 
and that usually it includes crimes that one 
would be astonished to find united under this 
rubric, if the etymology, which evidently sig- 
nifies the murder of a father or a mother, 
should be accepted literally. Thus, for ex- 
ample, at Rome all kinds of murders were in- 
cluded under the word “parricidium,” but it 
is, nevertheless, true, as we shall show, that 
the law had special applications for the chas- 
tizement of those who killed their father or 
their mother. At a later date, the word par- 
ricide became more precise in its meaning, 
and was confined to the murderer of mem- 
bers of his family and a curious enumeration 
of crimes qualified as parricide will be found 
in a work entitled Praxis Rerum Criminalium, 
by Damhouder, who lived in the 16th Cen- 
tury. This authority says that “Jurispru- 
dence terms a parricide the murder perpe- 
trated on relatives such as a father, mother, 
grandfather, grandmother, brother, sister, 
uncle, aunt, first cousin, wife, daughter-in- 
law, son-in-law, father-in-law, mother-in- 
law, etc. and all those who by a direct con- 
nection or by marriage may be assimilated 
to the preceding ones.” 

At the present time, the word parricide 
has become still more limited in meaning, and 
may be defined for all practical purposes as 
the murder of legitimate, natural or adopted 
fathers or mothers or of any other legiti- 


mate ascendant. The parricide is, conse- 


quently, the murder of legitimate direct as- 
cendants, no matter what may be their de- 
gree, or persons holding a similar relation- 
ship, such as natural or adopted parents. 

In antiquity several races were accus- 





tomed to kill their old, and this occurs 
at the present time among the savage tribes; 
but among all these people it is from love 
that the son kills his father, and it is filial 
piety that causes him to put an end to suf- 
fering in order to send his parent to join the 
shades of his ancestors in a better world. 
Among these people the parricide is usually 
a precept of religion, and among certain 
races, both ancient and modern, it is just this 
sentiment of filial piety that causes children 
to eat the flesh of their parents, as Herodo- 
tus told us of the Massagetz, and as Letour- 
reau has more recently shown of the Battas 
of Sumatra, who piously eat the bodies of 
their parents after having killed them. All 
these acts of savage tribes of the present 
time, which at first sight may appear revolt- 
ing, simply indicate with what great respect 
they hold their ascendants. 

If now we turn to the civilized nations, it 
will be immediately seen that filial love is no 
less deep, but that on account of civilization 
it shows itself quite differently in the form 
of an instinctive and universal horror of the 
parricide. In Greece, for example, this hor- 
ror is expressed in the popular legends. 

The pater familias was the direct and au- 
thorized descendant of the protecting gods of 
the family, and he was the pontiff of this re- 
ligion, and for that very reason one can un- 
derstand the respect that all members of the 
family had for him. Then again, when it is 
called to mind how great was the fear of the 
gods among the ancients, the exceptional 
rarity of the parricide can be easily imagined, 
This is so true that at a later date, when this 
antique cult of the ancestors disappeared, 
parricides began to increase in numbers. 

The respect for the creators was so intense 
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that it wouid appear that the parricide was un- 
known in the early days of civilized society, 
and we will show further on that the He- 
brew law, like the Grecian and Roman laws, 
did not take this crime into consideration, 
esteeming that it was an impossibility. At 
Athens, the first mention of a law for the 
punishment of a parricide only appears at 
the time of Solon. At Rome, this crime was 
unknown for a long time, if we may believe 
the most authentic historians. Plutarch and 
Seneca say that for nearly ten centuries this 
crime was exceedingly infrequent, if in real- 
ity it ever occurred, and Titus Livius goes 
as far as to affirm that the first parricide was 
committed by Publicius Malleolus, who 
killed his mother in the Roman year of 653. 
But beginning with the century of Augustus, 
parricides became so frequent, that in less 
than a century after the execution of Mallec- 
lus, Seneca wrote: “Pessimo loco pietas fut, 
pestquam sepius culleos quam cruces vidi- 
mus.” 

The example of this most odious crime 
came from one of high birth, for Nero en- 
deavored to rid himself of his mother by 
every possible means. Three times he tried 
to poison her and failed; he endeavored to 
drown her, and she saved her life by swim- 
ming. At last, he had her stabbed. 

The study of the legislation of the various 
civilized people, at different epochs of their 
history, show that, if ail the societies have 
invariably punished criminal acts by variable 
penalties, there is not a single crime, ex- 
cepting regicide, during the troubled epochs 
of the formation of States, which has been 
more severely repressed than that of parri- 
cide. 

It is so true that this crime has been con- 
sidered the most odious, that the primitive 
people appear never to have known it, as I 
have already pointed out, so much so that 
they had not conceived the possibility of 
such on act. The Jewish laws do not men- 
tion it, but one can judge what might have 


been the chastizement of a parricide when 
one takes into consideration the punishment 
inflicted upon sons who were wanting in re- 
spect for their parents. A son who was 
guilty of serious disobedience to his parents 
was stoned (Deut. xxi. 18); he who injured 
his parents or attacked them in any way was 
punished by death (Exod. xxi., 17.; Levit. 
xx., 9; Deut. xxvii., 16). It was the same in 
Egypt, where the supreme crime, after that 
of outraging the gods, was to leave one’s 
parents without a tomb. The Athenian laws 
are also dumb on the subject of parricide. 
Soion, that great legislator and philosopher 
whom history ranks highest among those 
who have made the social education of the 
Grecian race, formulates no law for this 
crime, which was reputed an impossibility, at 
a time, nevertheless, when a father had the 
right to sell his children. 

At a later date, however, this monstrous 
crime began to be perpetrated, and accord- 
ing to Plato, the punishment was as follows: 

“If anyone is unfortunate enough as to 
dare to voluntarily and with premeditation 
snatch the soul from the body of his father 
or of his mother, of his brothers or his chil- 
dren, such is the law that the mortal legisla- 
tor will apply against his; he shall be con- 
demned to death by the judges; the magis- 
trates will have him executed by the public 
executioners, and his body will be thrown 
out of the city in a naked condition in a space 
designated for this purpose. Al! the magis- 
trates, in the name of the entire State, shall 
carry a stone in the hand, and then throw it 
at the head of the cadaver, and will thus 
purify the entire State. He will then be car- 
ried beyond the limits of the territory, and 
there will be left without a tomb, according 
to the order of the law.” This last disposi- 
tion of the body was the most rigorous, be- 
cause among the Greeks, as with several 
other nations, the supreme chastizement 
was to leave a body without a tomb, and it 





was to avoid this ignominious shadow cov- 
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ering his brother, Polynices, that Antigonus, 
that model of fraternal piety, buried the 
corpse in face of the orders of Creon, King 
of Thebes, and was condemned to be buried 
alive. 

The parricide was quite as severely pun- 
ished at Rome, but the law of the Twelve 
Tables had a special and particularly severe 
sentence for the one qui parentem necaverit 
by limiting in the sense of the law the word 
parentem to the father or the mother. The 
criminal had his eyes bound, and after hav- 
ing been sewn into a sack made of leather, 
was thrown into the Tiber or the sea. 

At a later date, the law Pompeia increased 
the severity of the sentence in cases of par- 
ricide. The criminal, after having been 
beaten until blood flowed, was placed in a 
sack, and with him a dog, monkey, rooster 
and a viper, and he was then thrown into the 
Tiber or into the sea. Corvin, an old author- 
ity, has attributed a symbolic signification to 
the choice of these animals. For, according 
to him, the dog was the symbol of rage, the 
monkey represented man deprived of reason, 
the rooster was the symbol of wickedness be- 
cause he often beats his mother, and the vi- 
per represented cruelty because when born 
it rends asunder the belly from which it is 
born. In whatever way one may accept this 
interpretation, it is none the less true that 
this punishment was both unique and excep- 
tional. It was exclusively reserved for the 
parricide, and for a long time such criminals 
knew no other kind of death, but after a time 
they were condemned to be turned over to 
the beasts or burned at the stake so that 
these three kinds of punishment co-existed, 
and it would appear that they were the only 
ones employed during the early part of the 
Christian era. 

During the Middle Ages, the horror in- 
spired by the parricide did not diminish and 
the punishments inflicted were not lessened. 
Generally speaking, all the Latin countries 
used the same punishment as employed at 
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Rome; the laws transported into the pro- 
vinces of the empire by the Romans were 
preserved by tradition and custom governed 
the law. Other races, who were more fortu- 
nate, had their own codes, but regarding the 
punishment of the parricide, these codes 
generally copied the Roman law. Thus, in 
Spain, the Partidas, which date back to the 
13th Century, simply reproduced the law of 
the Twelve Tables. In Italy the same an- 
cient penalties were applied. However, at 
this time, they began to torture the guilty at 
the wheel and by fire. 

In Germany, the parricide was punished 
according to the Roman custom. In Saxony 
especially, the ancient Germanic custom of 
delivering the parricide to his relations for 
the application of justice finally put took the 
place of Roman tradition. The criminal tied 
in a leather sack was thrown into a deep bog, 
which, according to an old journal, signifies 
that this custom was a symbolic one, namely, 
that the body of a parricide should not soil 
the sight of man, nor that of the sun. 
moon, the day or the night. 

In France, as in Judea and in Athens, the 
ancient laws were silent regarding the parri- 
cide. The Capitularies of Charlemagne do 
not mention it, and a contemporary of Feu- 
dal France has said that there was no iaw 
which expressly mentions the crime of par- 
ricide, so that there were no other rules to 
follow than those established by the juris- 
prudence of decisions. As to the decisions, 
they closely followed the Roman tradition. 
It is probable that this was also the condition 
of the law in France in the 15th Century. 
We have more precise and complete notions 
relative to the matter given us by Dam- 
houder in the work already alluded to, where 
it will be found that even at the end of the 
16th Century nothing had been changed rela- 
tive to the punishment of parricides either in 
France or in Holland. The apptications of 


the law Pompeia and of Canon law, which 
was only a reproduction of the former as re- 
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gards the parricide, was still in vigor, but 
the difficulty of procuring the animals 
designated by the Roman law made it obli- 
gatory to submit the criminal to other chas- 
tizements. 

They were often given over to wild beasts, 
but more commonly they were tied to a 
horse’s tail or placed on a hurdle and were 
led in this detestable condition to the place of 
execution, where they were beheaded and 
then fixed to an elevated wheel. At the 
same time, their belongings were confis- 
cated. It was even left to the initiative of 
the judge to increase the torture, if on ac- 
count of the gravity or the circumstances at- 
tending the crime, it was considered neces- 
sary. Damhouder also tells us that the same 
penalty was applied in cases where death did 
not result from the criminal attempt, and 
even in those cases where there was only in- 
tention on the part of the criminal without 
the commencement of the execution of the 
crime. It is quite curious to note that the 
accomplices, particularly the druggist or the 
physician who gave the poison to the parri- 
cide for his crime, were also punished by the 
same sentence. 

On the other hand, anger or weakness of 
the mind were not admitted as excuses for 
the crime, but were considered as implying 
a condition of irresponsibility, in which case 
the sentence of death was replaced by im- 
prisonment. The latter punishment was only 
the means employed for the prevention of 
similar acts being again undertaken by the 
criminal. 

Towards the end of the 16th Century, a 
considerable progress will be found to have 
been made in the jurisprudence of the parri- 
cide. In the 17th and 18th Centuries, the 
evolution which occurred in French society 
had its repercussion in the codes, and as a 
result it caused the barbarous antique laws 
to lose part of their influence, and it finally 
ended in the formation of the old French 
jurisprudence which was completely reno- 


vated at the Revolution. The sentences 
were still numerous and varied according to 
the atrocity of the crime and the social 
standing of the culprit of the parricide was 
always severely punished. In the first place, 
he was obliged to make an honorable attone- 
ment, and his right hand was cut off; then he 
was usually beaten until the blood ran; his 
body was burnt, and his ashes thrown to the 
winds. Oftentimes his lips were split open 
and his tongle cut out. Out of public decen- 
cy, women were not submitted to punish- 
ment by the wheel; they were either hung or 
burnt. A few years before the Revolution, 
the Marquise de Brinvilliers was beheaded 
and was then thrown into a fire. 

The terrible punishments and mutilations, 
old souvenirs of the ancient times, ceased to 
exist with the Revolution, and the death sen- 
tence was abolished under the Republic from 
the day of the publication of general peace, 
a promise that the law of 1791 never real- 
ized. 

The sentence of death was still retained, 
and was even increased by other chastize- 
ments. The criminal who was condemned to 
death for parricide was conducted to the 
place of execution in his shirt, his feet bare 
and head covered with a black veil. He was 
exposed on the scaffold, while a sergeant 
read the conclusions of the court relative to 
his sentence to the people and immediately 
afterward the condemned was executed 

If one examines the contemporary legis- 
lation of various countries, it will be found 
that parricide is more rigorously punished 
than other crimes. It is evident that the leg- 
islation in our own country, in England, 
Germany or Holland, have no special sen- 
tence for the parricide, treating the case as 
one of voluntary homicide, or murder in the 
first degree, but numerous other countries, 
whose codes take into consideration the 
bonds which unite the son to the father. 
consider them as a cause of increase of the 
severity of the punishment. For example, 
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in Italy, the crime of murder committed by 
a person aged from eighteen to twenty-one 
years, is punished by reclusion; from twenty- 
one to twenty-four years of age the murderer 
of an adopted father is punished by the same 
sentence, while the murder of a legitimate 
or natural father is punished by the sentence 
of hard labor until death, because capital 
punishment no longer exists in Italy. In 
Spain, the murder of the legitimate, natural 
or adopted parents, is punished by death, 
while mur- 


as is assassination, ordinary 


| 


derers are only sentenced to life impris- 
onment in chains. In Austria the sentence 
for an ordinary murder is from five to ten 
years, while the parricide receives a sentence 
from ten to twenty years, when it is a case of 
murder in the second degree, but when there 
has been premeditation, he is condemned to 
death. The Swedish legislation considers the 
murder of parents as an aggravating circum- 
stance, taking into consideration the bonds 
which unite the victim and his assassin. 





FISHERMEN AND THE LAW, 


By Joun J. O’Connor, 


Of the Boston Bar. 


VER McGuire Act has called 
the attention of the great American pub- 

lic to the scandalous abuses which were in 
vogue on American vessels, the tendency 
of modern times has been along the lines of 
Congress has time and 


since the 


remedial legislation. 
again placed upon the statute books laws 
which provide for a revolutionary change in 
the treatment meted out to seamen in the 
past. The doctrine of involuntary servitude, 
which was in vogue, no longer holds sway 
over the lives and liberties of those who “go 
down to the sea in ships.” By concerted 
action on the part of the sailors employed in 
our merchant marine, they have, through the 
instrumentality of their organized unions, 
worked out their own Now a 
fisherman is a sailor whose peculiar avoca- 
tion calls for expert knowledge in that par- 
ticular line, so that as well as being skilled in 
navigation, and the handling of sails, and do- 
work of an able-bodied seaman 
mast, he has to know how to 


salvation. 


ing all the 
before the 


catch fish in the most approved and expedi- 
tious manner. Then again, the contract be- 
tween the master and the fisherman differs 


materially from the usual shipping articles 
the merchant 


on board his vessel; the 


which the sailor in marine 
signs before going 
latter contracts to 
able-bodied seaman on board 


give his services as an 
the vessel, and 
‘in return he is to receive a monthly wage 
which is agreed upon; he is to be accom- 
modated with suitable quarters on board the 
vessel, and the food which he is to receive 
each day on the voyage and in port is fixed 
by acts of Congress; a scale of provisions 
so-called, is set out, and a copy thereof is 
hung up in the sailors’ quarters of every 
American vessel; failure on the part of the 
master to supply the food as provided by the 
acts aforesaid and on proper demand by the 
seaman, is punishable by extra compensation 
to the seaman, which can be recovered as 
wages in the usual manner by proceedings 
in rem against the vessel, or by a suit against 
the master in personam. There is also a pro- 
vision in our Federal laws against under- 
manning—which provides that “In case of 
desertion or casualty resulting in the loss of 
one or more seamen, the master must ship, 
if obtainable, a number equal to the number 
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of those whose services he has been deprived 
of by desertion or casualty, who must be of 
the same grade or rating and equally expert 
with those whose place or position they re- 
fill.” 

Now the contract which the master of a 
fishing vessel makes with the fisherman, 
makes no stipulation as to a monthly wage; 
it is agreed that the fisherman shall receive 
an individual share of the profits of the sale 
of the fish caught on the trip; that is, the 
net profit after the expenses are deducted, 
and the owners’ share is also taken out, so 
that the outfit and provisions are all sup- 
plied by the owner, and these are charged up 
against the general account and deducted as 
expenses for the running of the vessel. 

Now if the trip should prove unsuccessful, 
as sometimes happens, instead of having 
any money due to them for their services, 
the members of the crew will be in debt to 
the owner. So we see the fisherman’s life is 
a precarious one, and his share of the profits 
at the end of the voyage depends altogether 
on the amount of fish taken; and, of course, 
incidentally this is an incentive to concerted 
action and master and crew work with will- 
ing hands to get the biggest “take” possible, 
and get their cargo to market in the shortest 
possible time; the scale of provisions provid- 
ed for on board American vessels does not 
apply to fishing or whaling vessels. Of 
course this would be explained to a certain 
extent, by showing that the sailors and cap- 
tuin on board of a fishing schooner are 
more or less co-partners, with the exception 
of a certain percentage which the captain re- 
ceives from the owner of the vessel—other- 
wise he shares alike with the seamen. So 
that the provisions being charged to the gen- 
eral account, and everyone being interested, 
there is rarely, if ever, any cause for com- 
plaint in the matter of food supplies on fish- 
ing schooners. The provision in the Federal 
statute against undermanning does not apply 





to fishing schooners or vessels of any kind in 
the fishing trade. 

The laws in relation to deserters are prac- 
tically the same as on board all other vessels, 
the penalty being forfeiture of all clothing 
and effects, and all pay earned up to date, 
and, of course, in the fishing trade, a for- 
feiture of any share of any public allowance 
which may be paid as the result of the 
voyage. 

One salient feature which marks a great 
difference is the different law in regard to 
the master’s lien on the vessel in shipping on 
fishing vessels and in all other kinds. In the 
merchant marine, of course, the doctrine is 
a cardinal one, in regard to the wages of the 
seaman: he is the ward of the admiralty 
courts, and from time immemorial the 
learned judges sitting therein, in England 
and America, have promulgated this well- 
known doctrine: that the seaman’s claim is 
regarded as a first lien on the vessel, which 
“adheres to it as long as a plank is left 
afloat;” hence, the greatest protection is 
given to the seaman, and the courts mind- 
ful of the proverbially careless happy-go- 
lucky character of the sailor, and his ignor- 
ance of business affairs such as shipping 
articles and the like, have examined with 
great care these contracts for seamen’s 
wages, so as to safeguard the poor unwary 
seaman from the malicious designs of con- 
niving, unscrupulous skippers, who would 
prey upon his credulity and ignorance. Who 
would seem to have the greatest reason to 
be entitled to more consideration than the 
seamen? We may well answer, the captain. 
He is the responsible party; his watchful eye 
has to see everything; the whole manage- 
ment of the vessel, and her best interests are 
intrusted to his control; and on his efficiency 
depends, in a great measure, the success of 
the voyage; when the storm is raging, and 
all the elements combined seem to make a 
terrific onslaught on the doomed vessel, and 
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word is given to lower the boats, and the 
cry is “sauve qui peut,” the captain stands 
sadly on the deck of his loved vessel, which 
perchance under his watchful care has 
weathered many a gale, and sees that every- 
one else is saved before he leaves the ship. 

Yet of all the seamen, cooks and firemen, 
engineers, etc., the master is the only one 
who has no lien on the vessel for his wages 
and services. The general admiralty law de- 
nies to the master the lien it gives to the 
cabin-boy and to the sailor before the mast. 
But here we encounter another radical dif- 
ference in the law in relation to vessels en- 
gaged in the fishing trade. The Federal 
statute provides that the master has a lien 
on the vessel, in common with all the others 
on board, who have a claim against it for 
wages or services. 

This applies to a case where the usual con- 
tract has been made, and any fish caught on 
board a vessel are delivered to the owner, 
or his agent for cure, and sold by such own- 
er or agent; then such vessel shall, for the 
term of six months after such sale, be liable 
for the master’s and every other fisherman’s 
share of such fish, and may be proceeded 
against in the same form and to the same 
effect as any other vessel, liable by law, 
may be proceeded against for the wages of 
seamen in the merchant service. This action 
in the admiralty courts does not preclude 
the fisherman, in common with all other 
mariners, from having his action at common 
law, for his share or shares of fish or the pro- 
ceeds thereof. 

Thus we see that in the case of fishermen 


there is a marked difference from that of the 
ordinary seamen in the merchant marine. A 
good deal of remedial legislation will be re- 
quired to bring the status up to the level 
where every man will have a fair wage and 
good working conditions. From time im- 
memorial the men who follow the sea have 
been the prey of the crimps and the land 
snarks, whose only interest in the sailor 
was to get his money in the most expedi- 
tious manner possible. But thanks to them- 
selves and their organizations, sailors have, 
within the past few years, made wonderful 
strides toward success, and there are 
brighter and better days in store for them in 
the future. 


calling, no occupation where the chances of 


As there is no more dangerous 


disaster are more apparent, so it would seem 
meet and just that all men who love justice 
and fair play, should see with pleasure the 
trend of modern times, which gives those 
who follow this avocation a chance to fight 
life’s battle like every other self-respecting - 
wage earner, and to get a fair day's pay fora 
fair day’s work. As one of the secretaries 
of the International Seamen’s Union ex- 
pressed it to me a short time ago, “the sailor 
is well cared for nowadays; the sailor’s 
havens and missions, eftc., take care of his 
soul, and we take care of his body.” 

If the combined efforts of the two will 
help to uplift a most deserving open-hearted 
class of workers, and make life better and 
sweeter for them, they will have earned the 
undying gratitude of all those who love jus- 
tice and are interested in the welfare of those 
who follow “a life on the ocean wave.” 
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THE PENAL LAWS OF SAVAGE RACES, 


By ANDREW T. SIBBALD. 


I N legal customs analagous to those of the 

savage, or rather semi-civilized world, the 
legal institutions of civilized countries, their 
methods of procedure, of extorting truth, of 
punishing crimes seem to have their root. 
Similar interest attaches to the legal institu- 
tions of modern savages as attaches to the 
laws of the ancient Germanic tribes; the inter- 
est, that is, of descent or relationship. 

The oath, for instance, of our law courts, 
presupposes in the past, if not in the present, 
precisely the same state of thought as the 
oath customary in Samoa; and the same vir- 
tue inherent in touching and kissing the 
Bible leads the Tunguse Lapp to touch and 
then kiss the cannon, gun, or sword, by 
which he swears allegiance to the Russian 
crown. The Highlander also, of olden time, 
kissing his dirk, to invoke death by it if he 
lied, is a similar instance of the survival of 
the primitive conception that physical con- 
tact with a thing creates a spiritual depend- 
ence upon it. The ordeal, the judicial test of 
witchcraft, still retains a foothold of faith 
among the English country people, as is 
proved by the fact that in 1863, an octo- 
genarian died in consequence of having been 
“swum” as a wizard at Little Hedingham, in 
Essex. Then in the English law no person 
could inherit an estate from anyone con- 
victed of treason, ‘or from a suicide, which 
shows how naturally the savage law of col- 
lective responsibility, in reality so unjust, 
may survive into times of civilization, whilst 
the ignominy still attached to the blood rela- 
tions of a criminal shows with what difficulty 
the feeling is eradicated. 

If, then, the original standard of punish- 
ment was just that amount of severity which 
would suffice to prevent individuals seeking 
satisfaction by their private efforts, and 
avenging their own wrongs, it is intelligible 
that penal customs should be cruel in pro- 





portion to their primitiveness. It is distinctly 
stated that in Samoa fines in food and prop- 
erty gradually superseded more severe penal- 
ties. Yet, in the face of the greatly varying 
penalties found in very different conditions 
of culture, it is a subject on which it is diffi- 
cult to lay down any rule. Sometimes mur- 
der alone is a capital crime, sometimes theft, 
witchcraft, and adultery as well; sometimes 
all or some of them are commutable by fine. 
Nor does it seem that, wherever an offence 
is punishable by fine, the penalty has been 
mitigated fram one originally more severe. 
In some cases, the chief judges may have 
found it to their interest in assessing a more 
humane, and to themselves a more profitable, 
forfeit than that of life or limb; but savages 
living in the most primitive conditions seem 
to have been led by their natural reason 
alone to observe fitting proportions between 
crime and retaliation. For their punish- 
ments, in default generally of imprisonment 
or banishment, are not as a rule gratuitously 
cruel; and slavery, so common a punishment 
in Africa, far from being essentially cruel, is 
rather a sign of an amelioration of manners, 
of willingness to take the useful satisfaction 
of a man’s labor in lieu of the useless one of 
his life. It would, indeed, seem that the 
severity of the penal code is rather a con- 
comitant of growth in civilization, of 
stronger and deeper moral feelings, of a 
sense of the failure of milder means, than of 
a primitive savagery. 

On the whole continent of America no 
savage tribe ever approached the Aztecs in 
cruelty of punishment, nor is it with people 
like the Mandans that we should ever find a 
death punishment assigned alike for the 
lightest as well as for the gravest crimes. It 
would be erroneous to suppose, because the 
laws of savages are unwritten or depend on 
usage alone for their preservation, that there- 
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fore they are entirely uncertain and arbi- 
trary. On few points are the statements of 
travelers less vague than on the details of 
native penal customs. What the Abbé Fro- 
yart says of the natives of Loango may be 
said of all but the lowest tribes: “There is 
no one ignorant of the cases which incur the 
pain of death, and of those for which the 
offender becomes the slave of the person of- 
fended.” 

The laws of the Caffre tribes are said to be 
a collection of precedents of decisions of by- 
gone chiefs and councils, appealing solely to 
what was customary in the past, never to the 
abstract merits of the case. There appears, it 
is said, to be no uncertainty whatever in their 
administration, the criminality of different 
acts being measured exactly by the number 
of cattle payable in atonement. So the cus- 
toms reported from Ashantee manifest a 
sense of the value of fixed penalties. An 
Ashantee is at liberty to kill his slave, but is 
punished if he kills his wife or child; only a 
chief can sell his wife, or put her to death for 
infidelity; whilst a great man who kills his 
equal in rank is generally suffered to die by 
his own hands. A wife who betrays a secret 
forfeits her upper lip, an ear if she listens to 
a private conversation of her husband. The 
forms of legal procedure manifest no less 
regularity than the laws themselves. 

In Congo, the plaintiff opens the case on 
his knees to the judge, who sits under a tree, 
or in a great straw hut built on purpose, 
holding a staff of authority in his hand. 
When he has heard the plaintiff’s evidence, 
he hears defendant and witnesses. In de- 
fault of witnesses the affair is deferred, spies 
being sent to gather ampler information 
and ground for judgment from the talk of the 
people. In the public trials of Ashantee the 
accused is always fully heard, and is obliged 
either to commit or exculpate himself on 
every point. On the Gold Coast a plaintiff 


would sometimes defer his suit for thirty 
vears, letting it devolve on his heirs, if the 





judges, the caboccros, from interested mo- 
tives, delayed to grant him a trial, and thus 
obliged him to wait, in hopes of finding less 
impartial or else more amenable judges in 
the future. 

Several rules of savage jurisprudence be- 
tray curiously different notions of equity 
from those of more civilized lands. The 
Abbé Froyart was shocked that, on the com- 
plaint of the missionaries to the King of Lo- 
ango of nocturnal disturbances, round their 
dwellings, the King should have issued an 
ordinance making the disturbance of the mis- 
sionaries repose a capital crime. The reason 
the natives gave him for thus putting slight 
offences on an equality with grave ones was, 
that in proportion to the ease of abstinence 
from anything forbidden, or of the perform- 
ance of anything commanded, was the in- 
excusableness of disobedience, and the de- 
served severity of punishment. Again, im- 
partiality with regard to rank or wealth, 
which is now regarded among English 
speaking people as a self-evident principle of 
justice, as a primary instinct of equity, is by 
no means so regarded by savages; for not 
only is murder often atoned for according to 
the rank of the murderer as on the Gold 
Coast or in old Anglo-Saxon law, on the 
basis, apparently, of the value of his loss in 
death, but such difference of sank sometimes 
enters into the estimate of the due punish- 
ment for robbery. 

Thus the Guinea Coast -negrces thought it 
reasonable to punish rich persons guilty of 
robbery more severely than the poor, be- 
cause, they said, the rich were not urged to 
it by necessity, and could better spare the 
money-fines laid on them. The Caffre law 
distinguishes broadly and clearly between in- 
juries to a man’s person and injury to his 
property, accounting the former as offences 
against the chief to whom he belongs, and 
making such chief sole recipient of all fines, 
allowing only personal redress where the 
man’s property has been damaged. Thus 
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Caffre law divides itself into lines bearing 
some analogy to those of our criminal and 
civil law; such offences as treason, murder, 
assault, and witchcraft entering into the crim- 
inal code, and constituting injuries to the 
actual sufferer’s chief; whilst adultery, slan- 
der, and other forms of theft, enter, as it 
were, into the civil law, as injuries for which 
there are direct personal remedies. 

The almost universal test amongst savages 
of guilt or innocence, where there is a want 
or conflict of evidence, is the ordeal. 

The identity of many ordeals among differ- 
ent peoples, such as that by fire and water, 
is probably due to the readiness into which 
such tests would suggest themselves to the 
imagination. He who, holding fire in his 
hand, said the Indian law, is not burnt, or 
who, diving under water, is not soon forced 
up by it, must be held veracious in his testi- 
mony on oath; and the same was the idea in 
China and Africa, as well as in Europe. That 
these ordeals were traditionally preserved by 
the shamans or priests as one of the sources 
of their power, derives probability from their 
close analogy to the judicial ordeals invented 
and administered by the priests of early 
Europe. As in Europe after the fifteenth 
century the oath of canonical purgation grad- 
ually displaced the older systems of ordeals, 
so it would seem that in savage life, too, the 
judicial oath succeeds in order of time the 
judicial ordeal. 

The witness ina modern English law court 
invoking upon himself divine wrath if he 
swears falsely by the book he kisses, pre- 
serves with curious exactitude the judicial 
oath of savage times and lands. 

To understand the binding force of oaths 
among savages it is necessary to observe 
how closely connected they are with savage 
ideas of fetichism. The hair or food of a 
man, which a savage burns to rid himself of 
an enemy, is no mere symbol of that enemy 
so much as in some sense that enemy him- 
self. The physical act of touching the thing 


| 


invoked has reference to feelings of causal 
connection between things, as in Samoa, 
where a man to attest his veracity would 
touch his eyes; to indicate a wish that blind- 
ness might strike him if he lied, or would dig 
a hole in the ground to indicate a wish that 
he might be buried in the event of falsehood. 
In Kamschatka, if a thief remains undetect- 
ed, the elders would summon all the ostrog 
together, young and old, and forming a 
circle round the fire, cause certain incanta- 
tions to be employed. After the incanta- 
tions the sinews of the back and feet of a wild 
sheep were thrown into the fire with magical 
words, and the wish expressed that the hands 
and feet of the culprit might grow crooked, 
there being apparently a connection assumed 
between the action of the fire on the animal’s 
sinews and on the limbs of the man. And in 
Sweden there are still cunning men who can 
deprive a real thief of his eye, by cutting a 
bow and arrows into the representative feat- 
ure. Perhaps the best illustration of this feel- 
ing is in the practice of the Ostiaks, offering 
their wives, if they suspect them of infidelity, 
a handful of bear’s hairs, believing that, if 
they touch them and are guilty, they will be 
bitten by a bear within the space of three 
days. Among the Nomad races of the 
north, three kinds of oaths are said to be 
common. 

Firm, however, as is the savage belief that 
the consequences of perjury are death or dis- 
ease, escape from the obligation of an oath 
is not unknown among savages. On the 
Guinea Coast recourse was had to the com- 
mon expedient of priestly absolution, so that 
when a man took a draught-oath, impre- 
cating death on himself if he failed in his 
promise, the priests were sometimes com- 
pelled to take an oath, too, to the effect that 
they would not employ their absolving 
powers to release him. In Abyssinia, a 
simpler process seems to be in vogue; for the 
cross, thus addressed his servants: “You see 
King, on one occasion, having sworn by a 
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the oath I have taken; I scrape it clean away 
from my tongue that made it.” Thereupon 
he scraped his tongue, and spat away his 
oath, thus validly releasing him from it. 

In conclusion, I would state that savage 


| 


penal laws appear to be as fixed, regular, and 
well known, as inflexibly bound by prece- 
dent, as often improved by the intelligence 
of individual chiefs as penal laws are in more 
advanced societies. 





TWO JERSEY TALES. 


By LLADnNyT. 


OWN in Cumberland County, there is an 
incident, oft related by both lawyers and 
laymen with great dramatic effect, which con- 
cerns the De Vecnion brothers, who, during 
their lives were at the head of the Maryland 
bar. When Thomas died, his administrator 
found his books in a rather confusing condi- 
tion. One unsettled claim was for a large 
sum against a client for whom the deceased 
had labored long and successfully and to the 
detriment of other business. During the trial 
to recover payment, the defendant took every 
opportunity to belittle and scoff at the recog- 
nized ability and integrity of the dead lawyer. 
No attention, however, was paid to him by 
the other side. Finally, the brother arose to 
sum up. He related in detail the services of 
his brother and the estimation in which they 
were held by the community. At almost 
every word he was interrupted by the sneers, 
hisses and scoffing of the heartless defendant. 
Finally, unable to longer endure the taunts 
of the dead man’s De Vecnion 
turned his livid, grief-stained face toward the 
defendant, and with tears coursing down his 
cheeks, exclaimed: “Sneer if you will, for the 
brain that thought for men; the tongue that 
talked for men; and the hand that wrought for 
men are now at rest beneath the sod of the val- 
ley.” De Vecnion sank down overcome with 
It seemed to those present as if the 


defamer, 


grief, 


spirit of the maligned man had come from 
the earth and solemnly spoke the word. 

In Eastern Jersey, the quick-witted exploits 
of a certain county prosecutor with a mili- 
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tary handle to his name are still told with 
zest by his professional brethren. One day 
the General was pursuing his favorite sport, 
hunting, in season and out of season, but a 
few miles from his home and had bagged 
several quail and rabbits when an old and 
irate farmer came up and demanded the 
game and damages. The General was will- 
ing to pay for the trespassing and for the 
game but would not release his booty. The 
farmer then took the General by the shoul- 
der and walked him to the office of a justice 
of the peace and made a complaint. But to 
the farmer’s horror, his prisoner declared 
emphatically that he had not been trespass- 
ing. He, himself, and none other, was the 
owner of that farm; and he made a counter- 
charge against the real owner for disorderly 
conduct. The justice was about to proceed 
with the hearing when the General declared 
that since the title to land was in question 
his court would have no jurisdiction and he 
must send it up to the court of common pleas. 
Amazed beyond expression the irate farmer 
engaged a lawyer and learned that it might 
cost him five hundred to conduct his suit and 
that if he did, it would possibly throw a cloud 
on his title. That anyone should question 
his title to his own land, worked for fifty 
years by himself, was a puzzle to the yeo- 
man; and he gladly sought out the General 
and compromised. Nor was his astonish- 
ment the less to find his prisoner the Prose- 
cutor of the Pleas for his county. 
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JUSTIFIABLE RESCISSION. 


By JosEpH M,. SvuLtivan, 
Of the Boston Bar. 


HE little court-room at Barry’s Corner 
was crowded to the doors with village 
folk, and one and all eagerly awaited the 
calling of the court calendar. The clerk 
called the case of Hannah Donovan against 
Timothy McCauley, and both sides answered 
ready. Lawyer Tim O’Rouke read the plead- 
ings, and in a simple way told the court of 
the heartlessness of the defendant. Attorney 
Barney Gilligan for the defendant admitted 
the promise to marry, but said that he would 
offer evidence of a justifiable rescission of 
the contract. 

“Hannah Donovan, the plaintiff,” testified 
that she was ready and willing to marry the 
defendant and that he made an unconditional 
promise to marry her, which promise the de- 
fendant grossly violated. 

Cross-examined by Lawyer Gilligan for 
the defence, the plaintiff admitted that she 
desired her three maiden sisters to reside with 
her after her marriage, to which proposition 
the defendant objected, and in consequence 
thereof the marriage fell through. 

“The plaintiff in the action,” began Judge 
Houlihan, in summing up, “admits to an age 
iv thirty-eight years, an’ is clearly at the har- 


vest period iv love. She is just hangin’ on to’ 


the gutter iv the house iv love, and the feller 
she scorned whin she was twenty-two, she 
will hould in a vise at thirty-eight should he 
happen to put in an appearance. Some fel- 
lers’ hearts are like doughnuts; whin Cupid 
slings his darts they go through the hole, an’ 
don’t find any resting place. There are two 
fellers you can’t bate making love an’ win- 
ning hearts; it is the lad who carried her 
slate to school, an’ the star boarder or lodger 
who pays his way in advance. They are pro- 
fessionals at wimmins’ hearts; all the rest iv 





us are novices. Ivery one gits a dowry iv 
some soort; if the bride is rich, you git the 
money; if she is poor, your father-in-law will 
settle the rist iv the family on you to support. 
Wimmin can git around a man like a cooper 
round a barrel; they pritind to give a man 
his own way just to pacify him, but in reality 
he is only in the same condition as a tethered 
animal, he occasionally gets to the ind iv 
his tether, but the wimmin retain complete 
control iv all his actions unbeknownest to 
himself. 

“Laundries and delicattessen stores are to 
blame for the increase in old bachelors; the 
wimmin dodge the washing, and that manes 
a hundred dollars a year more for washing, 
or the equivalent iv four months’ rint, an’ 
they are beginning to dodge cooking, an’ a 
twentieth-cintury groom wakes up an finds 
himself without a laundry or a larder at 
home, an’ for all intints an’ purposes he 
might as well be wedded to a Chinese laun- 
dry or a frankfurt establishment. 

“Now ivery man knows that whare three 
ould maids are to live under the one roof 
there’s bound to be throuble; they would be 
chattering like magpies all the day long, and 
poor Tim would eventually have to ind his 
days in an asylum. Hannah encountered a 
legal Norman’s Woe whin she put conditions 
on a contract which was otherwise absolute; 
she should have performed her part iv the 
contract an’ thin had her sisters come to live 
wid her afterwards, but not doing so, I must 
find that she did not offer her heart in fee 
simple to Tim, but gave him a contingint re- 
mainder, an’ my finding must be that there 
was no mating iv minds an’ there must be 
judgment for the defindant.” 
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THE JUDICIAL HISTORY OF INDIVIDUAL LIBERTY. 


IX. 


By Van VECHTEN VEEDER, 
Of the New York Bar. 


A ITER an era of comparative tranquility 
the Chartist movement appeared. The 
Reform Bbiil of 1832 was really a class move- 
ment, and the vague discontent among the 
mass of the people soon concentrated in the 
movement for further reform, to which Dan- 
iel O'Connell gave the name “Chartism.” 
The principal points of the “charter” were 
manhood suffrage, annual parliaments, vote 
by ballot, abolition of the property qualifica- 
tion for members of Parliament, payment of 
members, and division of the country into 
equal electoral districts. The movement was 
backed by much enthusiasm and intelligence, 
accompanied, as usual, by an undercurrent 
of feeling in favor of violent measures. In 
connection with any considerable external 
complications this agitation might have at- 
tained serious proportions. But the govern- 
ment, profiting by past experience, met the 
emergency, upon the whole, with good sense 
and discretion. Reasonable reforms were 
conceded, and in so far as its claims were vis- 
ionary and unreasonable, Chartism 
from public exposure. 

The judicial history of Chartism may be 
said to begin with the trial of Frost in 1839. 
Vincent’s imprisonment at Newport in that 
year was the occasion of an attempted res- 
cue which certainly approached armed re- 
bellion. On November 4, 1839, a force of 
nearly ten thousand workingmen, most of 
them armed in some way, marched to New- 
port, apparently without any definite design. 
But eventually, some five thousand men, un- 
der the leadership of Frost, attacked an inn 
occupied by a small detachment of troops. 
The mob was dispersed with a loss of thirty 
lives, and Frost and two others were brought 
to trial for treason (4 St. Tr., N. S. 85). 


died 


| 


Frost was a respectable trader of New- 
port, who had been a local magistrate, but 
had been deprived of his commission in con- 
sequence of his intemperate participation in 
the Chartist movement. His trial is in every 
Chief Justice Tindal pre- 
sided with a dignity and fairness worthy of 
the best traditions of the English bench. 
Attorney-General Campbell, Solicitor-Gen- 
eral Wilde, and Sergeant Taulford prose- 
cuted for the crown. Sir Frederick Poilock 
and Sir Fitzroy Kelly defended Frost. The 
indictment contained the usual counts charg- 


way interesting. 


ing levying war against Her Majesty, with 
intent to depose her and to compel her to 
change her measures. In spite of the very 
able and impassioned defense the prisoners 
were convicted. The jury undoubtedly took 
the view that there was sufficient ground to 
suppose an ulterior purpose of setting in mo- 
tion a great rebellious movement. In conse- 
quence, however, of an irregularity in the de- 
livery of the list of crown witnesses, the death 
penalty was commuted to transportation for 
life. 

In the Chartist prosecutions from 1839 to 
1843, the law relating to seditious conspir- 
acy and unlawful assembly was formulated 
upon modern lines by such judges as Patter- 
son and Rolfe. Whenever a body of persons 
meet together in such a manner and under 
such circumstances as reasonably to excite 
terror and alarm in the neighborhood the as- 
sembly is unlawful. The most instructive 
trials are those of Stephens (3 St. Tr., N. S. 
1149), Feargus O’Conor (4 ib. 935), and 
Cooper (4 1b. 1249). 

As long as there were no foreign compli- 
cations Chartism aroused no serious fears 


in England. But the condition of affairs in 
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Ireland in 1843, taken in connection with the 
disturbances at home, alarmed the govern- 
ment and caused it to make a false move. 
The agitation in Ireland for repeal of the 
union with England had been conducted un- 
der Daniel O’Connell’s guidance, through 
monster meetings, but without violence. The 
government at last determined to interfere 
with these assemblies, and issued a proclama- 





} 
1 


meetings the government foolishly prose- 
cuted O’Connell and eight others for conspir- 
ing to raise disaffection and hatred of the 
government (5 St. Tr. 1). Their trial in the 
Irish Court of Queen’s Bench in 1844 was in 
every way a great cause. The indictment 
itself covered fifty-eight folio pages, and 
charged fifty-eight overt acts. Sixteen coun- 
sel appeared for the defense. The attorney- 











JAMES WHITESIDE 


tion prohibiting a proposed meeting at Clon- 
tarf, in October, 1843. O’Connell acquiesced 
and instructed his people to obey, and the 
meeting was not held. While this act of 
O’Connell’s showed his power, it undoubt- 
edly impaired his influence with the younger 
and more turbulent element, which afterward 
organized the Young Ireland movement of 
1848. Not content with suppressing public 





general spoke eleven hours in opening the 
case. Counsel for the defense spoke for 
eight days. The solicitor-general closed with 
an argument lasting nearly three days. Chief 
Justice Pennefather’s charge to the jury oc- 
cupied a day and a half. Having agreed 
upon their verdict, after five hours’ delibera- 
tion, the jury occupied nearly as much time 
in settling it so as to conform to the eleven 
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counts of the indictment, and succeeded so 
badly in their uncommon pains as to make 
their verdict void. From the very beginning 
of the case the government’s procedure was 
unfortunate. The prosecution objected to 
all Catholics whose names were called as 
jurors. An error on the part of the sheriff 
in making up the jury list had already ma- 
terially reduced the number of Catholics en- 


logical and convincing. But the crowning 
effort of this great cause was the speech by 
James Whiteside; impassioned but philoso- 
phical, although fervent, always pertinent and 
persuasive, this is one of the greatest argu- 
ments ever made in a court of justice. In 
the end the jury returned a verdict of guilty, 
and O'Connell was sentenced to one year’s 
imprisonment, and fined £2000. O’Connell 





RICHARD LALOR SHEIL. 


titled to serve, so that in the end a great 
Catholic leader was tried by a jury composed 
of Protestants. O’Connell addressed the 
jury in his own behalf, but his speech lacked 
his usual power. Some of the speeches for 
the defense are worthy of the best traditions 
of Irish eloquence. Richard Lalor Sheil was 
dramatic, sparkling and epigrammatic; Jona- 
than Henn and Richard Moore were deep, 





carried the case to the House of Lords, 
where the English judges were consulted. 
The voluminous indictment contained counts 
which all the judges of the Court of Queen’s 
Bench in Ireland held good and all the Eng- 
lish judges pronounced bad. As judgment 
had been entered and sentence passed upon 
good and bad counts alike, Denman, Cotten- 
ham and Campbell, a majority of the law 
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peers (Lyndhurst and Brougham dissenting) 
held that the whole judgment was vitiated, 
and O’Connell was discharged (5 St. Tr., 
N.S. 1). 

Animated by the continental revolutions of 
1848 a young and enthusiastic Irish element 
broke away from. O’Connell’s peace policy 
and openly advocated revolution. The plan 
was to excite the passions of the people to 
such a pitch that the government would be 
iorced to arrest the leaders of the movement, 
when the people would rise to rescue them. 
In consequence of John Mitchell’s fulmina- 
tions in the United Irishman, the govern- 
ment passed the Treason Felony Act of 
1848, making all written inducement to in- 
surrection or resistance to the low felony, 
punishable with transportation. Mitchell, 
O’Doherty, Martin and others were tried un- 
der this act and sentenced to various terms 
of transportation (6 St. Tr., N. S. 599 et. 
seq.). O’Brien, Meagher, and other leaders, 
soon came into open conflict with the author- 
ities, and were forthwith tried and convicted 
of high treason (7 St. Tr., N.S. 1). Absorb- 
ingly interesting as these trials are in almost 
every other respect, they present no con- 
spicuous legal problems. The prisoners had 
been taken in open rebellion, and although 
Whiteside made an impassioned argument 
on the theory that the uprising was for per- 
sonal, rather than for general publicpurposes, 
there could be no doubt of their guilt. They 
were perfectly frank in their statements. 
When O’Brien was asked if he had anythin: 
to say why sentence of death should not be 
passed upon him, he replied: “My lords, it is 
not my intention to enter into any vindica- 
tion of my conduct, however much I might 
have desired to avail myself of this oppor- 
tunity of doing so. I am perfectly satisfied 





with the consciousness that I have per- 
formed my duty to my country; that I have 
done only that which, in my opinion, it was 
the duty of every Irishman to have done; I 
am prepared now to abide the consequences 
of having done my duty to my native land. 
Proceed with your sentence.” 

“Even here, where the thief, the libertine 
and the murderer have left their footprints 
in the dust—here on this spot where the 
shadows of death surround me, and from 
which I see my early grave in an unconse- 
crated soil is opened to receive me—even 
here, encircled by those terrors, the hope 
which beckoned me on to embark upon the 
perilous sea upon which I have been 
wrecked, still consoles, animates, enraptures 
me. Judged by the law of England, I know 
that this crime entails upon me the penalty 
of death; but the history of Ireland explains 
this crime, and justifies it. Judged by that 
history, I am no criminal; you [turning to 
McManus] are no criminal; you [turning to 
O’Donaghue] are no criminal; and we de- 
serve no punishment. Judged by that his- 
tory, the treason of which I stand convicted, 
loses all its guilt, has been sanctified as a 
duty, and will be ennobled as a sacrifice.” 

During the next few years following the 
Irish insurrection of 1848, Chartism and the 
Young Ireland movement crossed each 
other, and there were several State prosecu- 
tions for conspiracy and unlawful assembly 
in which the prisoners were often implicated 
in both. The principal cases were those of 
Fussell (6 St. Tr., N. S. 723); Jones (ib. 
783); Dowling (7 ib. 381); Cuffey (ib. 467); 
O’Donnell (ib. 637), and Rankin (7b. 711.) 
The Fenian movement of 1866 was simply 2 
repetition of Irish insurrection of 1848. 
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SOME QUESTIONS OF INTERNATIONAL LAW ARISING FROM 
THE RUSSO-JAPANESE WAR. 


. 


War Correspondents, Wireless Telegraphy and Submar:ne Mines. 


By Amos S. HErRsHEY, 
Associate Professor of European History and Politics, Indiana University. 


HE Russo-Japanese War has given rise 
to several interesting and important 
questions bearing upon the rights and privi- 
leges of neutrals in warfare which are wholly 
new and unprecedented in the history of In- 
ternational Law. In dealing with these ques- 
tions it may be well to call attention to the 
fact that the discussion of such topics must 
necessarily be more or less tentative in its 
nature, inasmuch as we cannot appeal, in 
support of our views, to the authority of emi- 
nent publicists or jurists or to the force of 
precedents in international practice. In the 
absence of such guides we must fall back 
upon the general or fundamental principles 
ui our science or seek for analogous cases in 
the history of International Law. 

The first of these questions relates to the 
rights of war correspondents and the use 
cf wireless telegraphy in neutral waters. 

The head of our State Department must 
have been considerably surprised to receive 
the following note from Count Cassini, the 
Russian ambassador at Washington, on 
April 15, 1904. “I am instructed by my Gov- 
ernment, in order that there may be no mis- 
understanding, to inform your Excellency 
that the Lieutenant of his Imperial Majesty 
in the Far East? has just made the following 
declaration:—In case neutral vessels, having 
on board correspondents who may communi- 
cate news to the enemy by means of im- 
proved apparatus not yet provided for by 
existing conventions, should be arrested off 
K wan-tung, or within the zone of operations 


* Admiral Alexieff 








of the Russian fleet, such correspondents 
shall be regarded as spies, and the vessels 
provided with such apparatus shall be seized 
as lawful prizes.’ It is believed that a simi- 
lar, if not identical, note was communicated 
to the other Powers,’ which was thus in the 
nature of a general notification to the whole 
world. After a careful consideration of this 
announcement on the part of the Russian 
Government that it proposes to treat as spies 
any newspaper correspondents falling into 
its hands who have been engaged in the col- 
lection or transmission of news on the high 
seas by means of wireless telegraphy, our 
Government appears to have wisely decided 
to defer action or formal protest until a case 


* For the text of this note see the London Times 
(weekly ed.) for April 22, 1904. Cf. N. Y. Times 
for April 16th. The two versions differ slightly 
in phraseology, but not in purport. 

* This is true, at least in the case of the British 
Government. The British note does not seem to 
have been given to the Press, but on April 22d, 
Earl Percy, Under-Secretary of State for Foreign 
Affairs, gave an account of Admiral Alexieff’s 
order in the House of Commons which differed 
from the American version in a very important 
respect. He spoke of “correspondents who are 
communicating information to the enemy,” in- 
stead of “who may communicate, etc.” ‘There 
is,’ as Lawrence (War and Neutrality in the Far 
East, p. 85) says in commenting upon this appar- 
ent discrepancy, “all the difference in the world 
between being in a position to do an act and ac- 
tually doing it.” In the latter case, i.¢., if the 
war correspondent on board the Haimun had ac- 
tually communicated news to the Japanese. he 
would have been guilty of having performed an 
unneutral service for which he would have ren- 
dered himself liable by way of penalty to the loss 
of his ship and apparatus, although even in this 
case, he would not have been subject to the treat- 
ment of a spy. We have accepted the American 
version and assumed throughout our discussion 
that there is no question of unneutral service. 
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of violation of neutral or American rightshad 
actually arisen. 

The Russian note to the Powers appears 
to have been provoked by the presence in 
tlhe Yellow Sea and adjacent waters of a 
British war correspondent equipped with a 
De Forest wireless telegraph apparatus* on 
board the Chinese dispatch boat Haimun. 
This vessel, which is in the joint service of 
the London and New York Times and whicn 
flies the British flag, had been cruising about 
the Gulf of Pe-Chi-li and adjacent waters as 
near to Port Arthur as practicable and was 
sending its dispatches by means of wireless 
telegraphy to-a neutral station at the British 
pert of Wei-hai-Wei whence they were 
transmitted to London and thence to New 
York. 


that his messages, being in cipher, could not 


The Times’ correspondent declared 


b: recorded either by Russian or Japanese 
instruments, that they all went to a neutral 
cable office, that he had never been in Rus- 
sian waters, and that all of his dispatches 
had been sent either in neutral waters or on 


the high seas.* 


*The Russian Foreign Office was notified, how- 
ever, that “the United States reserves all the 
rights she may have under International Law in 
the event of any American citizen being affected.” 
This notification did not involve a protest on the 
part of our Government against the Russian 
proclamation. The United States Government is 
said to have been the only one to reply to the 
Russian note, although this can, of course, not 
be a matter of definite knowledge. Russia ap- 
pears to have given assurances to the British and 
American Governments that she did not contem- 
plate any immediate action in respect to the exe- 
cution of her threat. It is not definitely known 
whether the British Government has made any 
representations to Russia in regard to this mat- 
ter, but Lord Lansdowne is reported to have ex- 
pressed the opinion that the attitude of Russia is 
“unjustifiable and altogether absurd.” See N. Y. 
Times for April 22. 1904. 

* Several of the operators are said to have been 
Americans. 


* See his letter in the N. Y. Times for April 109. 
1904. It is worth noting that the Japanese have 
also attempted to control, or at least influence 
the movements of the Haimun. In a communica- 
tion printed in the N. Y. Times for May 16th, the 
Times’ correspondent says that on April 17th he 


War is now regarded as an abnormal or 
exceptional relation between States, and the 
presumption, even in time of warfare, is al- 
ways in favor of the laws of peace and there- 
fore of the rights and privileges of neutrals 
in their peaceful relations with each other 
and with belligerents. “Unless proof to the 
contrary is shown, neutral States and their 
subjects are free to do in time of war be- 
tween other States what they were free to do 
in time of universal peace.’ 

[f we apply this fundamental principle of 
the Law of Neutrality to the subject under 
discussion, it will at once be seen that not a 
word can be said in favor of this absurd and 
monstrous innovation upon the rights of 
neutrals. The Russians appear to have de- 
fended Admiral Alexieff’s order on the 
ground that “the correspondent on board the 
Haimun regularly transmitted to Che-Foo in- 
telligence of all the outgoings and ingoings 
of the Russian fleet at Port Arthur” and that 
“the information thus conveyed might obvi- 
ously have been of the highest value to the 
Japanese.’ It also appears from Count 
Cassini’s note that the fact that the use of 
received a communication from the British Min- 
ister at Tokio to the effect that he was requested 
by the Japanese military authorities not to pro- 
ceed north of the Che-Foo—Che-mul-po line un- 
til further notice. He remarks that his position 
is difficult in the extreme. He is threatened with 
capital punishment by one belligerent and warned 
off the high seas and neutral waters by the other. 
He chose, however, to submit to the wishes of 
Japan out of deference to former courtesies on 
the part of the Japanese. These restrictions on 
the movements of the Haimun appear subse- 
quently to have been at least partially removed 
by Japan 

* Lawrence, Principles, p. 474. It is unneces- 
sary to multiply references upon this general and 
fundamental principle of the Law of Neutrality, 
which may be regarded as fully established since 
the close of the eighteenth century. “Till then 
belligerents were. on the whole, more powerful 
than neutrals, and were able to carry on their 
wars with slight regard to the sanctity of neutral 
territory or the convenience of neutral com- 
merce.” Lawrence, p. 475. For the earlier prac- 
tice and theory, see especially Hall, Pt. IV., c. 2. 

>From the Novoe I’remya, quoted in the N. Y. 
Times for June 8, 1904. 
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wireless telegraphy had not been “foreseen 
by existing conventions” seemed to the Rus- 
sian Government to afford ample justification 
for such an unwarranted attack upon the 
rights of neutral individuals. In other words 
the presumption is assumed to be in favor of 
the rights of belligerents and against the 
rights of neutrals—a total misconception and 
reversal of one of the fundamental principles 
of modern International Law. Under exist- 
ing law it would as a matter of fact require 
an International Convention to prohibit, or 
even to restrict, the use of wireless teleg- 
raphy on the high seas or in neutral terri- 
tory. 

In view of their ever-growing importance, 
it is somewhat surprising to note that the 
status of war correspondents is one which is 
seldom even touched upon by publicists on 
International Law.’ The “Instructions for the 
Armies of the Government of the United 
States in the Field,” prepared by Dr. Fran- 
cis Lieber and issued by the Secretary of 
War in April, 1863, declare that “citizens 
who accompany an army for whatever pur- 
pose, such as sutlers, editors, or reporters of 
journals, or contractors, if captured, may be 


*The only publicists amongst those consulted 
by the writer who even refer to the status of war 
correspondents are Bluntschli (§§594-96 and 
notes), Hall (note on p. 404 of 3d ed.), and Law- 
rence (p. 336). Bluntschli says that a military oc- 
cupant (or invader) has the “right to detain per- 
sons, who, without belonging to the army and 
exercising pacific functions, are dangerous to the 
army of occupation,’ amongst whom he includes 
journalists whose opinions are hostile. He is also 
of the opinion that non-combatants, e. g., news- 
paper correspondents, contractors, etc., attached 
to an army which has surrendered or to troops 
which have been captured, may be made prison- 
ers at least provisionally, but he thinks they 
ought not to be retained as prisoners of war un- 
less “their presence in the camp of the enemy 
constitutes a support to the latter or a danger to 
the Power which has captured them.” Hall seems 
to think that newspaper correspondents should 
only be detained for special reasons. Lawrence 
suggests that “probably the worst that could hap- 
pen to them if captured in civilized warfare would 
be expulsion from the lines of the captors.” 


tcade prisoners of war, and be detained as 
such.”? This provision was incorporated in- 
to the “Rules of Military Warfare” adopted 
by the Brussels Conference of 1874.5 The 
Code adopted by the Institute of Interna- 
tional Law at its Oxford session in 1880 
merely declares in favor of detention in case 
of necessity. It provides that “persons who 
follow an army without forming part of it, 
such as correspondents of newspapers, sut- 
lers, contractors, etc., on falling into the 
power of the enemy, can only be detained for 
so long a time as may be required by strict 
military necessity.” The “Regulations Re- 
specting the Laws and Customs of War on 
Land” adopted by the Hague Conference in 
1899, declare that “individuals which follow an 
army without directly belonging to it—such 
as newspaper correspondents and reporters, 
sutlers and contractors—who fall into the 
enemy’s hands, and whom the latter see fit 
to detain, have a right to be treated as pris- 
oners of war, provided they can produce a 
certificate from the military authorities of 
the army which they were accompanying.”® 

It will thus be seen that, according to ex- 
isting international practice, the severest 
treatment which can possibly be meted ont te 
a war correspondent captured on belligerent 


Section III., §50 of the “Instructions.” For 
the text of these Instructions, see e¢. g., the Ap- 
pendices to Tucker and Wilson’s /nternational Law 
and Snow’s Cases. 


3“ Persons in the vicinity of armies, but who do 
not directly form part of them, such as corres- 
pondents, newspaper reporters, vivandiers, con- 
tractors, etc., may also be made prisoners of war. 
These persons should, however, be furnished with 
a permit, issued by a competent authority, as well 
as with a certificate of identity.” Art. 34 of the 
Rules of the Brussels Conference. For the Eng- 
lish text, see App. III. to Tucker and Wilson. 


* Pt. II., §22, of Hall’s translation of the Oxford 
Code. For text. see App. II. in Wilson and 
Tucker. Cf. §21, of translation in App. to Snow’s 
Cases. For the French text of the Oxford Code, 
see Tableau Générale de l'Institut de Droit Int., 


Pp. 173-190. 
5 Art. 13. See Holls Peace Conference, 148. 
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territory, who conducts himseii properly and 
who has been furnished with the proper cre- 
dentials, is that to which prisoners of war are 
entitled. In no case can he possibly be 
treated asa spy. “An individual can only be 
considered a spy if, acting clandestinely, ot 
under false pretences, he obtains, or seems to 
obtain, information in the zone of operations 
of a belligerent, with the intention of com- 
mviticating it to the hostile party.’? The bus- 
iness of a newspaper correspondent, at least 
as usually conducted, answers none of these 
requirements. In fact this definition of a spy 
Hague 
pressly, or at least impliedly, excludes them 


adopted by the Conference—ex- 
from this category. 

sut it may be said that the use of wireless 
telegraphy introduces a new factor into this 
problem. War correspondents have hitherto 
been more or less subject to control, and it 
is clearly within the right of a belligerent 
either to exclude them altogether from belli- 
gerent territory or to place them under such 
supervision as may be necessary in order to 
But the invention of 
wireless telegraphy has made it possible for 


control their actions. 


them, under certain circumstances, to operate 
either on the high seas or on neutral terri- 
tory* to an extent which was impossible be- 
fore. If the use of wireless telegraphy on the 
high seas may be injurious to belligerent 
intere-ts, might we not also conceive cases in 
which it would be equally injurious if operated 


* Art. 29 of the “Regulators Respecting the 
Laws and Customs of War on Land,” adopted by 
The Hague Conference. See Holls op. cit., p. 153 
Ci. the definitions of a spy contained in the Amer- 
ican Instructions (§88), and the Rules of the 
Brussells Conference (§19). They are couched 
in terms almost identical with those employed by 
The Hague Conference. 

*It has been reported on newspaper authority 
that the Russians have been trying to use the 
Chinese port of Che-Foo for the transmission of 
wireless messages from Port Arthur. See e. g.. 
New York Times for June 9 and 11, 1904. This is 
a case of the use of neutral territory by a belli- 
gerent for a military purpose, but newspaper cor- 
respondents might conceivably make similar use 
of a neutral station. 





on neutral soil? Now would any one go so 
far as to maintain that a war correspondent, 
operating either by means of wireless teleg- 
raphy or any other system on neutral terri- 
tory, could be seized and treated as a spy, or 
even held as a prisoner of war? A belligerent 
has undoubtedly the right to prohibit or pre- 
vent the transmission of cable messages (and 
wireless telegraphy is only a means of accel- 
erating the transmission of messages) on bel- 
ligerent territory (including the three mile 
limit). So he would also probably have the 
right to interrupt submarine telegraphic cab- 
les extending between enemy and neutral ter- 
ritory at any point within his own territorial 
jurisdiction or within that of the enemy. But 
he would have no right to interfere with sub- 
marine telegraphic communication between 
two neutral territories." 

But in view of the possible injury which 
may result to belligerents from the use of 
wireless telegraphy on the high seas or on 
neutral territory, some concessions should 
perhaps be made to military necessity pro- 
vided neutral rights and interests are not 
seriously impaired. Interference with wire- 
less messages on the high seas might under 
certain circumstances be permitted to bellig- 
erents, as also the seizure and confiscation of 
wireless telegraphy apparatus as contraband 
of war,* and neutrals should certainly refuse 

*See Art. 5 of the Naval War Code, prepared 
by Captain Stockton of the United States Navy. 
and issued as General Orders No. 551 on June 
27, 1900. For text, see App. VI. in Wilson and 
Tucker. Cf. the rules on submarine cables 
adopted by the Institute of International Law in 
Annuaire, XIX.. p. 331. 

*It may be noted that M. Pillet, Professor of 
International Law at the University of Paris, is 
quoted as having expressed a similar opinion in 
respect to the liability to seizure and confiscation 


of wireless telegraphy apparatus as contraband 
of war. See Army and Navy Journal for June 4. 


1904. The same opinion is expressed in the 
Saturday Review for April 23, 1904. It is worthy 
of especial notice in this connection that Russia 
has placed telephone and telegraph material in 
her list of contraband of war. 

Lawrence (IVar and Neutrality in the Far East, 
p. 92) suggests that “power should be given by 
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to permit the use of their territory for mili- 
tary purposes.’ 

The second question relates to the menace 
t. neutral rights and the danger to the safety 
ot neutral persons and property which, it 
is feared, exists from the placing of sub- 
marine mines in Eastern waters. 

In the latter part of May it was reported 
that the Russians at Port Arthur had sown 
the whole strait of Pe-chi-li with floating 
blockade mines. ‘Not only have these dia- 
bolical machines been placed off their own 
shores and in their own waters, but it is re- 
ported that launches and junks have been 
sent out to drop mines at night or in fogs in 


international convention to exclude the vessels 
of correspondents for a time from any zone of 
sea in which important warlike operations were 
in process of development.” ‘Each belligerent,” 
he says. “should have a right to place an officer 
on board a newspaper steamer to act as censor 
of its messages, and the penalty for persistent 
obstruction and refusal to obey signals should be 
capture and confiscation.”” We do not see the 
necessity for such an extension of the rights of 
belligerents and encroachment upon the rights 
and privileges of neutrals. The phrase, “zone of 
warlike operations,” is very vague, and the pen- 
alty appears to us to be unduly severe. Why 
punish an act which is harmless and innocent in 
itself by means of a penalty which is usually re- 
served for those engaging in unneutral service? 

* Lawrence (op. cit., p. 200) also properly sug- 
gests that neutral Powers ought to prevent the 
receipt of messages on their territory from a 
blockaded garrison, as in the case of the alleged 
Russian communication between Che-Foo and 
Port Arthur. He cites the refusal of the British 
authorities of a request by the United States for 
permission to land a cable at Hong Kong from 
Manilla during the Spanjsh-American War in 
1898. on the ground that “to grant such facilities 
would be a breach of neutrality.” But it may 
be well to call attention to the fact that this re- 
fusal to permit the use of neutral territory for 
military purpose rests upon a well-established 
principle of International Law, and would not ap- 
ply to the use of neutral cable stations by war 
correspondents. 

For useful or suggestive discussions or edi- 
torials on “War Correspondents and Wireless 
Telegraphy.” see especially Harper's Weekly for 
April 30, 1904; Army and Navy Journal for May 21; 
New York Times for April 16-19; London Times 
(weekly ed.) for April 22d; A. Maurice Low in 
The Forum for July-September, and Sir John 
Macdonnell in Nineteenth Century for July, 1904 
See also Lawrence, War and Neutrality in the Far 
East, pp. 83-93 and pp. 199-202. 








waters likely to be used by the Japanese war 


ships and transports. These mines have 


Grifted into the high seas and Chinese waters 
where they constitute the gravest danger to 
neutral shipping.’ It is feared by experts* 
that these mines may be a menace to the lives 
and property of neutrals for some time to 
come, and that they may get out into the 
great ocean currents and drift into all or any 
portions of the Pacific Ocean. 

These charges against the Russians cannot 
be said to be fully proven, but there is cer- 
tainly a strong presumption of carelessness 
iu the laying of these mines or of negligence 
in controlling them after they were laid. It 
is true that our information is unofficial, but 
there appears to be sufficient evidence of the 
existence cf such mines in the open sea.* 


* Special cablegram to the London and New 
York Times, published on May 23, 1904. 

* See, e. g., The Scientific American for June 4, 
1904, and the Army and Navy Journal of the same 
date. 

*The Haimun claimed to have passed 
two of these mines’ within two miles 
of Wei-hai-Wei, i.e., nearly one hundred miles 
from Port Arthur, on May 22d. Twenty- 
one similar mines are said to have been discov- 
ered by vessels in various parts of the Gulf of 
Pe-chi-li and the Yellow Sea. The correspond- 
ent of the London Express at Wei-hai-Wei esti- 
mated in the latter part of May that there were 
some four hundred mines floating in or near the 
Gulf of Pe-Chi-li. The Japanese, judging from 
newspaper reports, seem to have been kept busy 
for some weeks in removing Russian mines from 
these waters, but the correspondent of the Chi- 
cago Daily News reported the discovery of 
a freshly-painted contact mine in the Gulf of 
Liaotung as late as June 20th. Insurance rates 
in London are said to have risen in consequence 
of the increased risks resulting from the fear of 
these mines. See New York Times for May 
26, 1904. 

The Japanese battleship Hatsuse is generally 
supposed to have been blown up by such a mine 
on May 15th, at a distance of ten miles from Port 
Arthur, although it has also been suggested that 
this vessel may possibly have been destroyed by 
a Japanese mine or by a mine accidentally adrift. 
It has been pointed out that such a disaster might 
equally have happened to a neutral trading ves- 
sel cruising in those waters. The Russian battle- 
ship Petropovlovsk had been destroyed by a Japan- 
ese mine on April 13th, but this occurred on tht 
outer roadstead of Port Arthur, 7. ¢., in territorial 
waters. 
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Either these mines were deliberately laid or 
set adrift on the high seas, or they were inse- 
curely fastened in territorial waters and 
drifted from their anchorage out into the 
open sea.? : 

There appears to have been no official 
or semi-official denial of these charges on the 
part of the Russian Government, although 
they cannot be said to be fully established. 
Russians are said to justify such action on 
the ground that everything is permissable 
in war except those things which are specifi- 
cally forbidden by convention or Interna- 
tional Law.” It has also been suggested that, 


*It may be that the Japanese, too, are not wholiy 
free from guilt in this matter of laying mines on 
the high seas or of negligence in securely fasten- 
ing them in territorial waters; for it is known 
that they have been laying mines for the Rus- 
sian fleet at several points outside Port Arthur 
(whether inside or outside the three-mile limit is 
not clearly stated), some of which are said to 
have been improperly anchored and found adrift 
in April and May. See New York Times for 
April 17th and May 2oth. But it would be absurd 
to suppose that the Japanese would have filled 
the Gulf of Pe-chi-li and adjacent waters with 
mines to their own great danger and inconven- 
ience. Indeed, they seem to have been put to no 
small expense and effort in freeing these waters 
from these obstacles to the freedom of their 
movements. 

It appears that our State and Navy Depart- 
ments have instituted an investigation in order 
to ascertain whether and to what extent it is true 
that these mines constitute a menace to neutral 
navigation. Our ministers at St. Petersburg and 
Tokio have been instructed to look into the mat- 
ter, and our naval attaches are supposed to be 
engaged in finding out what truth there is in 
these reports. This information, it is said, is to 
be placed in the hands of the General Naval 
Board, which is then to submit its views to the 
President, who will, if deemed advisable, make 
the proper representations to the belligerents. 
See New York Sun for May 25, 1904 


* This is according to the St. Petersburg cor- 
respondent of the London Express. See Chicago 
Tribune for May 25, 1904. It appears, however. 
that M. de Plehve. the late Russian Minister of 
the Interior, in an official communication issued 
privately, protested vigorously against the al- 


leged action of the Japanese in laying floating 
mines in the roadstead of Port Arthur, on the 
ground that “the wholesale scattering of these 
engines of destruction at points where they may 
easily drift into the path of the marine commerce 
of the world, to the common danger, can in no 
wise be regarded as admissible.” 


St. Petersburg 





because of the immensely increased range of 
modern guns, it is necessary to enlarge the 
three mile limit for purposes of defence. It 
is argued that “if ships can now lie eight or 
ten miles away and yet reach the coast with 
their projectiles, the defenders have a perfect 
right to take such military measures as they 
choose within 
guns.” 


the range of the enemy’s 


In reply tothe Russian argument that 
everything is permissable in war except those 
things specifically forbidden by International 
Law or Convention, it is sufficient to repeat 
that, as in the case of the proposal to prohibit 
or punish the use of wireless telegraphy on 
the high seas or of any other new and unau- 
thorized interference with the rights of neu- 
trals, the presumption should always be in fa- 
vor of neutral rights and privileges or of the 
laws of peace. In order to render such acts 
unlawful, it isnot necessary that they be speci- 
fically forbidden; for their prima facie ille- 
gality may be deduced from general and fun- 
damental principles. The sea is the common 
property and highway of all nations. It is 
open to belligerents and neutrals alike; but, 
in cases in which there is a conflict of rights 
or interests between the two, the presump- 
tion ought 
neutrals. 

All authorities on International Law* who 


always to be in favor of 


dispatch to the St. James Gazette, published in the 
New York Times for May 26, 1900. 

* St. Petersburg dispatch in Indianapolis Journ 
for May 27. 1904. 

* The following is a list, as complete as we have 
been able to make it, of those who are reported 
as having expressed opinions on this subject: 
Admiral Horsey, Sir William Walrond, M. P., 
Professor Moore of Columbia, Professor Wool- 
sey of Yale, Professor T. E. Holland of Oxford, 
Dr. Arnold Jarvis, Sir John Macdonnell, Sir Fred- 
erick Pollock, Bart. Rev. T. J. Lawrence, and M. 
Pillet of the University of Paris. See London 
and New York Times for May 24-28, 1904. For 
the opinion of M. Pillet, see the Army and Navy 
Journal for June 4th. 

For useful editorials or newspaper discussions. 
see London and New York Times for May 24-31, 
1904: New York Evening Post for May 24th, or 
New York Nation for May 26th; New York Sun 
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have thus far been quoted on this subject 
are, so far as we are aware, unanimously of 
the opinion that if either or both of the bel- 
ligerents in this war have been guilty of de- 
liberately sowing any portion of the high seas 
with floating mines, they have, to put it 
mildly, been guilty of a gross violation of the 
laws of civilized warfare and of International 
Law. 
scem to be of the opinion that this is the case 


The majority of these authorities 


whether the mines were anchored or inten- 
tionally set adrift outside of the three mile 


limit. If neutrals were to suffer injury from 


mines which are accidentally adrift or which 


for May 26th; Indianapolis Journal for May 27th; 
London Spectator and Saturday News for May 
28th; Army and Navy Journal ior May 28th and 
June 4th; Scientific American for June 4th; Brad- 
streets for May 28th; Public Opinion for June 2d; 
Berliner Nachricht for May 29th, and Die Woche 
for June 4th. 

“If these mines were deliberately floated into 
waters where they would be liable to endanger 
neutral ships, the act was undoubtedly inadmis- 
sable.” Professor Moore in New York Times 
for May 25th. “Mines, whether anchored or in- 
tentionally set adrift in the Strait or Gulf of Pe- 
Chi-li, beyond the coast sea limit, constitute an 
undiscriminating attack upon neutral and belli- 
gerent alike, and are, therefore, illegitimate.” 
Professor Woolsey in the New York Times of the 
same date. 

“The laying of mines in the open sea beyond the 
territorial waters would seem, not only inhuman, 
but a breach of International Law and prac- 
tice. . . . If it should prove true that the de- 
struction of the Hatsuse was effected by a mine 
wilfully placed in the open sea, ten miles from 
land, the act appears to me one of wholesale 
murder, and its perpetrator hostis humani generis.” 
Admiral Horsey in London and New York Times 
for May 24th. 

“It is certain that no international usage sanc- 
tions the employment by one belligerent against 
another, of mines or other secret contrivances 
which would, without notice, render dangerous 
the navigation of the high seas.’”’ Professor Hol- 
land in London and New York Times for May 
25, 1904. 

“Every belligerent is free, I take it, to destroy 
his opponent’s vessels in territorial waters or on 
the high seas by all customary means. including 
the use of mines. If, in an attempt to sink an 
enemy’s ship, he accidentally destroys neutral 
propérty, thete would be an unanswerable claim 
for damages done on the high seas. If, on 
the other hand, and I hesitate to believe it, mines 
are scattered broadcast in waterways outside ter- 
ritorial limits. neutrals who suffered would have 
just cause to complain. Such conduct, if per- 





have floated out into the open sea in consé- 
quence of having been insecurely fastened in 
territorial waters, there would seem to be 
good ground for a claim to damages; if, on 
the other hand, it should be proved that the 
mines had been deliberately placed there. 
severe measures should be taken by neutral 
Powers. 

There can, of course, be no question, in the 
present state of license in the use of sub- 
marine mines and torpedo boats! and other 
highly destructive weapons of modern war- 
fare but that states have a right to employ 
these devices in their own harbors and terri- 
torial waters (as also in those of the enemy) 
within the three mile limit, provided that the 
life and property of neutrals and non-comba- 
tants be not carelessly or wantonly jeopar- 
dized.? It is also probable that they have the 


sisted in, would afford ground for remonstrance, 
and, it might be, extreme measures.” Sir John 
Macdonnell in London and New York Times foi 
May 25th. 

“If a mine-tield was deliberately created out in 
the open ocean by the Russians, in such a posi- 
tion that it was as likely to destroy a peaceful 
neutral as an enemy’s warship, words fail to ex- 
press the reprobation with+ which the act must 
be regarded. It is not only illegal, but cruel to 
the highest degree.” Lawrence, War and Neu- 
trality in the Far East, p. 107. 

The only discordant note which we have de- 
tected in this general chorus of denunciation, at 
least on the part of British and American author- 
ities. is that voiced by Admiral Sir Cyprian 
Bridge of the British Navy. See London and 
New York Times for May 31st. Officers of the 
British Navy are said to be opposed to any limi- 
tations upon the rights of naval warfare. Offi- 
cials of our own War and Naval Departments do 
not seem to entertain such fears or prejudices. 
See New York Times for May 25th. 

*Count Mouravieff’s proposal to “prohibit the 
use, in naval warfare, of submarine torpedo-boats 
or plungers, or other similar engines of destruc- 
tion,” and of “new explosives, or any powders 
more powerful than those now in use,” did not 
meet with the approval of the majority of the 
States represented at The Hague Conference. 
See Holls, Peace Conference, p. 26 and pp. 94-95. 
This does not, however, affect neutral rights, as 
the New York Nation (May 26th) seems to think. 

? Neutrals using or approaching these ports or 
waters are entitled to notice or warning. Wheth- 
er such notice or warning should be general or 
specific would probably depend upon circum- 
stances. 
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right to use these weapons outside of terri- 
torial waters, i.e., on the high seas, with the 
specific aim of injuring or destroying, or of 
obstructing and impeding, the movements of 
an cnemy fieet, provided no injury which can 
possibly be avoided result to neutrals. 

Centuries of practice show that belliger- 
ents have an undoubted right to engage in 
battle on the high seas. Neutrals must take 
cognizanve of this right and keep out of tie 
range of the guns, as well as abstain frim 
impeding or obstructing the movements of 
the vessels ot either belligerent. Belligerents 
cannot be held responsible for injury to a 
neutral resulting from the latter’s own care- 
fessness or intrepidity. On the other hand 
the belligerent should be held to strict ac- 
count for any injury to neutrals which has re- 
suited from his (the belligerent’s) own care- 
lessness or negligence, or from the use of 
weapons, such as sub-marine mines, the exist- 
ence of which, in that particular locality the 
neutral had no knowledge. Even if notified, 
neutrals could hardly be expected to take 
cognizance of the existence of mines on the 
high seas within what has loosely been 
termed the “theatre or zone of warlike oper- 
ations.” This would be a new and hitherto 
unheard of restriction on the rights of neu- 
trals which could not be imposed without an 
international agreement, the enactment of 
which should be resisted to the utmost by all 
seafaring nations.” 

In respect to the argument that, owing to 
the increased range of modern artillery, the 
three mile limit ought to be increased for pur- 


‘Such injury, if not due to the fault of the neu- 
tral, would undoubtedly justify a claim for dam- 
ages. There is, I think, this difference between 
the rights and privileges of neutrals on the high 
seas and in territorial waters. On the high seas 
it is a right, and the presumption is in favor of 
the neutral; in territorial waters, it is a privilege, 
and the presumption is in favor of the belligerent. 


? It may be that there are exceptions to the 
principles enunciated above. For example, a 
belligerent would probably have the right to de- 
fend the anchorage of its vessels or to block up 
the ships of the enemy by the use of mines. 


poses of defence, it may be admitted that 
there is much force in this contention. For 
the protection of besieged fortresses like 
Port Arthur, it would certainly seem only 
fair to the besieged that the three mile limit 
be extended in their behalf and that they be 
allowed every means of defence (and these 
inciude mines) permitted by the laws of war- 
fare at any point within the range of modern 
Such is not the law* however, and a 
change in the law would require an inter- 


guns. 


rational agreement or a complete change in 
international practice.‘ 

The three mile limit or the marine league 
was originally based upon the principle first 
clearly enunciated by the Dutch jurist Byn- 
kershoek® in the early part of the eighteenth 
century to the effect that the sovereignty or 
jurisdiction of a State over the seas extends 
no farther than its power to defend the sea 


coast by force of arms extends—terrae 


dominum finitur ubi finitur armorum vis, i. e. 


quousque tormenta explodunter. The range of 


the cannon of that day seems to have been 
about a marine league or three geographical 
miles and this distance became the generally, 
it not universally, recognized limit of terri- 
torial waters in the course of the eighteenth 


* But even if this were the law, it would not 
justify the placing of mines in the open sea, e. g., 
in the neighborhood of Wei-hai-Wei, or such acts 
as the blowing up of the Hatsuse ten miles south- 
east of Port Arthur. 


*“ The United States cannot admit that Spain, 
without a formal concurrence of other nations, 
can exercise exclusive sovereignty upon the open 
sea beyond a line of three miles from the 
coast. It cannot be admitted that the mere 
assertion of a sovereign, by an act of legislation, 
however solemn, can have the effect to establish 
and fix its external maritime jurisdiction. This 
right to a jurisdiction of three miles is derived, 
not from his own decree, but from the law of 
nations.” Sec. Seward to M. Tessara, Dec. 16, 
1862, and Aug. 10, 1863. See Wharton’s Dig. L., 
$32, pp. 102-103. 


®> De Domino Maris, c. 2. This work was pub- 
lished in 1702 or 1703. Ct. the vaguer statements 


of Grotius (Lib. 11. c. 3, §§ 13,14) and Vattel (Liv. 
I, c. 23, §289). 
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century. In the course of the nineteenth 
century the rule of the marine league ap- 
pears to have completely supplanted the 
principle upon which it was originally based 
and, instead of being extended to meet the 
demands of new modern guns of ever-in- 
creasing range, it remained always the same 


until it is now as fixed and_ unal- 


terable as the laws of the Medes and the 
Persians in spite of the protests of publicists 
and the efforts of statesmen. There can be 
nc doubt but that an extension of the three 
mile limit for all territorial purposes would be 


highly desirable. The marine league no 


longer satisfies the demands of modern re- 
quirements of defense. An extension to 
n.eet these requirements is certainly favored 
by an ever-increasing majority of modern 
publicists and has been strongly recom- 
mended by the Institute of International 
Law. 


*The majority of modern publicists appear to 
favor an extension of the three-mile limit, but 
some of them do not seem clearly to distinguish 
between the nresent three-mile rule and the prin- 
ciple upon which it was originally based. Amongst 
those who may be cited as favoring an extension 
of the present rule or as holding that Bynker- 
shoek’s principle is, or ought to be, the ruleof In- 
ternational Law, are Beuntschli, $302; Fiore, §788; 
Calvo, I., §356; P. Fodere, II., §§630ff; Haute- 
fouille, I., 89, 239; Ortolan. I., c. 8; Heffter, §75; 
Rivier, I., Liv. III, c. 1, §10; Phillimore, Pt. III., 
c. 8; Hall, 841; Taylor, §247. 

In 1806 the American Government attempted 
to obtain a recognition of a six-mile limit from 
England, but refused to acknowledge the validity 
of a claim of six miles made by Spain to the 
coast of Cuba in 1863. But in the following year 
(1864) Sec. Seward proposed a zone of five miles 
to the British Legation at Washington. The 
British Government has, however, always in- 
sisted upon the three-mile limit. : 

The three-mile limit has the sanction of a con- 
siderable number of State and International Acts 
or Conventions, e. g., the Russian Prize Rules of 
1869, the British Territorial Waters Jurisdiction 
Act of 1878, the North Sea Fisheries Convention 
of 1882, the Convention of Constantinople relat- 
ing to the Suez Canal of 1889. For list of trea- 
ties, see Calvo, I., p. 479. 

*The Institute of International Law, at its 
Paris session in 1894, after an exhaustive discus- 
sion of this question, gave a decisive majority 
(there was no division of opinion as to the de- 
sirability of extending the three-mile limit) in 








It is highly desirable that these questions 
and many others, more particulariy those 
rclating to neutrality, contraband, and naval 
warfare, be discussed and, if possible, set- 
tied, by an International Congress or Con- 
ference before or soon after the close of the 
present war while the interest in such ques- 
tions is still keen and the memory of its 
events fresh and vivid. In respect to the 
questions immediately under discussion in 
this paper, it may be said that any claims for 
damages which may arise should be referred 
to arbitration, preferably to the Hague Tri- 
bunal;* but to wait until injury has actually 
resulted to neutral individuals or to neutral 
property before laying down the rule to be 
followed in such cases would not seem to be 
the part of wisdom or sound policy. Precau- 
ticns should be taken in time and any evil 
consequences which might follow upon un- 
certainty as to the rule ought to be averted, 
if possible. In respect to the laying of sub- 
marine mines, the very least that neutral 
States have a right to demand is that these 
highly dangerous explosives be restricted to 
territorial or belligerent waters; or if they are 
placed upon the high seas for any purpose 
whatsoever, that they be anchored in such a 
way that they can not possibly become a 
menace to neutral vessels. In all such cases 
neutrals should receive due notice and the 
mines should be carefully removed after the 
special purpose for which they have been 
placed there has been fulfilled. 


favor of a zone of six marine miles for all terri- 
torial purposes and of permitting neutral States 
to extend it still farther in time of war for the 
purpose of defending its neutrality against a belli- 
gerent Power, provided the range of cannon was 
not exceeded. The maritime Powers were rec- 
ommended to hold an International Congress for 
the purpose of adopting these and other rules 
but no such Congress has ever been held. See 
Annuaire de l'Institut de Droit International for 
1894-95, pp. 281-331. 


*The Hague Tribunal is an international court 
for the decision of actual disputes between na- 
tions. It has power to declare law, but not to 
legislate in the ordinary sense. 
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THE LAW AND PROCEDURE IN 


‘*“THE MERCHANT OF 


VENICE.”’ 


By J. B. MACKENZIE. 


HE first point which occurs to a contro- 
versialist, pursuing this not unprofit- 
able, if academic, theme, is: would an action 
for the default chargeable against Antonio 
have lain at the Jew’s instance? Could he 
possibly have appealed to the maxim—pro- 
genitor of the action on the case—Ubi jus 1bi 
rcmedium; or, as we have this article in our 
Talladium of civil rights expressed in Coke 
wpon Littleton, Lea non debet deficere conquer- 
entibus in justitia exhibenda—a free transla- 
tion of which is,—the law wills that, in every 
case where a man is wronged and endam- 
aged, he shall have a remedy? 
It has been generally conceived that 
Shakespeare, whenever he deals with legal 
matters, imports English jurisprudence into 
his plays. We cannot reasonably impute to 
him such a knowledge of the more ab- 
struse principles of law as would qualify him 
to determine whether or not a grievance, 
redress for which might be obtained from a 
court of justice, had an adequate basis of 
fact for its support. In this particular case, 
the comedy itself, as well as the origin of the 
plot, supplies evidence that the dramatist had 
not the temerity to bring his own country’s 
law into request for the maintenance of his 
jufirm position. Under that law, the plaintiff 
would have been rudely impaled on both 
horns of the prescription, ex turpi causa, 
ex dolo malo, oritur non actio. 

Portia, immediately after her salutation by 
the Duke, observes to Shylock, “Of a 
strange nature is the suit vou follow; yet in 
such rule that the Venetian law cannot im- 
pugn you, as vou do proceed.” Again, when 
Bassanio implores her to abate the law’s 
rigor, she replies, “It must not be; there is 
no power in Venice can alter a decree estab- 
lished; *twill be recorded for a precedent, 








and many an error, by the same example, will 
rush into the State; it cannot be.” She utters 
finally, in the speech adjudging confiscation 
of Shylock’s wealth, and asserting his life to 
be at the Duke’s disposal, the formula, “‘It is 
enacted by the law of Venice.” 

It will, doubtless, be answered that, as 
nobody was concerned with any law but 
such as might exist in Venice, Portia, as 
mouthpiece for the Duke, would naturally 
speak as she did. The writer, notwithstand- 
ing—efficacy no less distinct being attainable 
through an unspecific declaration~believes 
that Shakespeare, meant to do nothing more 
at best than retail his understanding of the 
Venetian Code. 

Now, it cannot be affirmed, with any cer- 
tainty, that so novel a wrong as that for 
which Shylock demanded compensation was 





cognizable by a court of Venice. One would 
imagine that, with the moral sentiment im- 
parted by such a centre of erudition as 
Padua 
the world looked for instruction—a suitor 
advancing a plea grounded in virulence as 
great as that exemplified by the Jew’s claim, 
could hope for no relief from any forum 
acknowledging its influence, or espousing 
its ideals. 

In the English Geste Romanorum, a chron- 
icle prepared in the reign of Henry VI., 
there is a story, from which it has been con- 
fidently declared that Shakespeare borrowed 
his conception, “of a knight who loved a 
ladv” having applied to a merchant for 
money, and secured a loan, on the condition 
“that thou make to me a charter of thine 
owne blood, in condicion that vf thowe kepe 
not the day of payment, hit shalle be lefulle 
to me for to draw away alle the flesh of thy 
body froo the bone with a sharpe sword.” 





a quarter to which every nation of 
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This will be observed to be amuchhandsomer 
benefaction than the Shylockian penalty; 
but there is no means, of course, of telling 
whether the account records a genuine trans- 
action. Presently, coming a suppliant to the 
judge for her lover, she is reminded by him 
that it is law of the Emperor “that whosoever 
bindeth him with his own proper will and con- 
sent, without any constraining, he should be 
served so again.” 

It would seem to be going pretty far to 
interpret such a proposition as upholding 
the theory that a man, as the foundation of 
a contract between them, may consent to his 
own death at the hands of another. It is one 
thing to affirm that a person may, by some 
voluntary act, relieve a fellow-being of crim- 
inality, in the matter of injury to fall upon 
himself, and another to maintain a civil 
court to be open to him, where he might 
enforce his right against the person licensing 
him to do the injury. Portia, indeed, by the 
judgment she delivers towards the end of the 
trial-scene, makes it clear that Shylock, on 
this very ground, never had any status as a 
litigant proceeding under his bond. She lays 
it down that “if it be proved against an alien 
that by direct or indirect attempts he seek 
the life of any citizen, the party against 
which he doth contrive shall seize one-half 
his goods, the other half comes to the privy 
coffers of the State, and the offender’s life 
lies in the mercy of the Duke only, ’gainst all 
other voice; in which predicament, I say, 
thou stand’st; for it appears by manifold pro- 
ceeding that indirectly, and directly, too, 
thou hast contrived against the very life of the 
defendant.” All must concede the necessity, 
by way of anti-climax, for a dramatic, irrev- 
ocable turning of the tables upon Shylock; 
and this the playwright may not have been 
able, by any less radical method, to achieve. 

The writer leaves this branch of the specu- 
lation by tendering his opinion that the bar- 
rier to enforcement of the forfeiture inter- 





posed at an early stage of the trial by Portia 
was the sheerest puerility. 

Had Shylock possessed a remedy at law, 
the mere incident of the shedding of blood, 
in pressing it, would have been treated as a 
condition, of necessity, before the minds of 
the contracting parties when the bargain was 
made. More than this, Portia is found to 
remark “this bond doth give thee here no jot 
of blood.” Would not the true doctrine be, 
tnat, in the absence of words in the instru- 
ment prohibiting the drawing of blood, such 
inevitable consequence of a knife‘s dividing 
the flesh must be read into it? 

The next element is the jurisdiction. 
Passing over the point that he united in his 
own person executive and judicial functions 
—a thing sanctioned, perhaps, by the period, 
but which has not been illustrated among 
civilized nations for many centuries—the 
judgment, surely, could have been avoided 
on the ground that the Duke, even though 
the fact may have been unknown to him, was 
guided by a partial assessor. Portia, wife 
of the man for whom Antonio became surety 
—a circumstance enough in itself to have 
disqualified her—goes over the matter privily 
with Bellario—her cousin, as we are told in 
the play—who had not only been apprized of 
her intimate concern with the business, but 
agreed, moreover, to be a party to the de- 
ception—if there was deception—practised 
on the Duke by accrediting a woman as his 
substitute. In the letter which Portia dis- 
patches to the learned Doctor, she begs him, 
as the instructions given to her servant re- 
veal, to vouchsafe her both his mental and 
sartorial furniture; “and look what notes and 
garments he doth give thee bring them, I 
pray thee, with imagin’d speed, unto the 
trancet, to the common ferry which trades to 
Venice.” 

He could not, in any event, have doubted 
that he was not treating with a member of 
the bar, or even one of his own sex. The 
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ranks of the profession in Venice or Padua 
were not so overcrowded as to make it pos- 
sible for him to be ignorant that a fraud 
was being played upon him by Portia. The 
underhand game that was resorted to leads 
to the inquiry, could the judgment have 
stood after it had been made to appear that 
the assessor—the real judge—was incapaci- 
tated, both through her course of action, and 
by reason of her gender, from discharging 
the duties of the office? There lurks a sus- 
picion in the writer’s mind that the Duke had 
not been left in the dark with regard to Por- 
tia’s designs. How did she learn, in advance, 
that Bellario was to be his assessor? And 
could he, any more than Bellario,have been 
unaware that Portia was not Balthazar? The 
identity of a practitioner, “the greatness of 
whose learning,” as Bellario’s letter says, “I 
cannot enough commend,” and of whom her 
encomiast adds that he “never knew so young 





a body in so old a head,” ought not to have 
been difficult to verify. It rather looks as if 
the Duke had allowed Portia to name the 
assessor; and that she fixed upon Bellario as 
one whom—if not already manipulated by 
her—she felt satisfied she could bend to her 
purposes; that, in reality, the Duke knew 
every detail of the arrangement. 

But the palpable bias exhibited by the 
character of the sentence forms the strong- 
est argument for the belief that he was 
in her confidence throughout. When An- 
tonio prefers the monstrous request that 
Shylock should change his faith, in return for 
the merchant’s partial relinquishment of his 
right to a moiety of his creditor’s posses- 
sions, the Duke at once falls in with it, back- 
ing his compliance with the announcement 
that, unless the Jew does so, “I do recant the 
pardon that I late pronounced here.” 


THE EARLY WATCH. 


HE establishment of those people who 

are obliged to keep watch in the streets 
of cities during the night belongs to the oldest 
regulations of police. Such watchmen are 
mentioned in the Song of Solomon, and thev 
occur also in the Book of Psalms. Athens 
and other cities of Greece had at least sen- 
tinels posted in various parts; and some of 
the thesmothete were obliged to visit them 
from time to time, in order to keep them to 
their duty. At Rome there were triumviri 
nocturnt, cohortes vigilum, etc. 

The object of all these institutions seems 
to have been rather the prevention of fires 
than the guarding against nocturnal alarms 
or danger; though in course of time atten- 
tion was paid to these also. When Augus- 


tus wished to strengthen the night-watch, 
for the purpose of suppressing nocturnal 


commotions, he used as a pretext the ap- 
prehension of fires only. The regulations 
respecting these watchmen, and the discip- 
line to which they were subjected, were al- 
most the same as those for night-sentinels 
in camps during the time of war; but it does 
not appear that the night-watchmen in cities 
were obliged to prove their presence and 
vigilance by singing, calling out, or by any 
other means. Signals were made by the 
patrols alone, with bells, when the watch- 
men wished to say anything to each other. 
Singing by sentinels in time of war was cus- 
tomary, at least among some nations; but in 
all probability that practice was not com- 
mon in the time of peace. 

Calling out the hours seems to have been 
first practised after the erection of city 
gates, and to have taken its rise in Germany; 
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though, indeed, it must be allowed that such 
a regulation would have been very useful 
in ancient Rome, where there were no 
clocks, and where people had nothing in 
their houses to announce the hours in the 
night time. During the day people could 
know the hours after water-clocks had been 
constructed at the public expense, and 
placed in open buildings erected in various 
parts of the city. The case seems to have 
been the same in Greece; and rich families 
kept particular servants, both male and 
female, whose business it was to announce 
to their masters and mistresses certain 
periods of the day, as pointed out by the 
city clocks. These servants, consisted prin- 
cipally of boys and young girls, the latter be- 
ing destined to attend on the ladies. It ap- 
pears, however, that in the course of time 
water-clocks were kept also in the palaces 
of the great; at any rate, Trimalchio, the 
celebrated voluptuary mentioned in Petron- 
ius, had one in his dining-room, and a ser- 
vant stationed near it to proclaim the pro- 
gress oi the hours, that his master might 
know how much of his lifetime was spent; 
for he did not wish to lose a single moment 
without enjoying pleasure. 

There were no clocks among the ancients 
which struck the hours, as has been already 
said; and as water-clocks were both scarce 
and expensive, they could not be procured 
by laboring people, to whom it was of most 
importance to be acquainted with the pro- 
gress of time. It would, therefore, have 
been a useful and necessary regulation to 
cause the watchmen in the streets to pro- 
claim the hours, which they could have 
known from the public water-clocks, by 
biowing a horn, or by calling out. 


It appears, however, that people must 
have been soon led to such an institution, 
because the above methods had been long 
practised in war. The periods for mounting 
guard were determined by water-clocks; at 
each watch a horn was blown, and every one 


could by this signal know the hour of the 
night; but there is no proof that these regu- 
lations were established in cities during the 
time of peace. Cicero, comparing the life 
of a civil with that of a military officer, savs: 
“The former is awakened by the crowing of 
the cock, and the latter by the sound of the 
trumpet.” The former, therefore, had no 
other means of knowing the hours of the 
night but by attending to the noise made bv 
that animal. 

With the exception of Paris, the police 
establishment in cities is more modern than 
one might suppose. It appears that night- 
watching was established in the above-men- 
tioned city, as at Rome, in the commence- 
ment of its monarchy. De la Mare quotes 
the ordinances on this subject of Clothaire 
II., in the year 595; of Charlemagne, and of 
the following periods. At first the citizens 
were obliged to keep watch in turns, under 
the command of a miles quett, who was called 
also chevalier. The French writers remark 
on this circumstance that the term quet, 
which occurs in the earliest ordinances, was 
formed from the German words wache, 
wacht, the guard or watch; and in like man- 
ner several other ancient German military 
terms, such as bivouac, landsquenet, etc., have 
been retained in the French language. 
(Bivouac, from the German beiwacht, is an 
additional night-guard during a siege, or 
when an army is encamped near the enemy. 
Landsquenets were German soldiers added 
by Charles VIII. of France to his infantry, 
who were continued in the French army 
until Francis I. introduced his legions). In 
the course of time, when general tranquil- 
lity prevailed, a custom was gradually intro- 
duced of avoiding the duty of watching by 
paying a certain sum of money, until at 
length permanent compagnies de quet were 
established in Paris, Lyons, Orleans, and 
afterwards in other cities. 

The establishment of single watchmen, 
who went through the streets and called out 
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the hours, was peculiar to Germany. In 
Berlin, the Elector John George appointed 
watchmen in the year 1588, but in 1677 there 
were none in that capital, and the city officers 
were obliged to call out the hours. Mon- 
taigne, during his travels in 1580, thought 
the calling out of the night-watch in Ger- 
man cities a very singular custom. “The 
watchmen,” says he, “went about the houses 
in the night-time, not so much on account of 
thieves as on account of fires and other 
alarms. When the clocks struck, the one 
was obliged to call out aloud to the other, 
and to ask what it was o’clock, and then to 
wish him a good night.” This circumstance 
he remarks also when speaking of Inn- 
spruck. Mabillon likewise, who made a 
literary tour through Germany, describes 
calling out the hours as a practice alto- 
gether peculiar to that country. The horn 
of the watchmen seems to be the buccina of 
the ancients, and was at first an ox’s horn, 
though it was afterwards made of metal. 
The rattle, which was most proper for cities, 
as horns were for villages, seems to be of 
later invention. From the name of this in- 
strument, called in some parts of Germany a 
ratel, arose the appellation of ratelwache, 
which was established in Hamburg in 1671. 

The Chancellor Von Ludwig deduces the 
common form of watchmen’s cry, “Hear, 
my masters, and let me tell you,” from the 
Romans, who, as he says, were most liberal 
but the Roman 
The city ser- 


with the word “master;” 
watchmen did not call out. 
.vants or beadles were most likely the first 
persons appointed to call out the hours. 
These, therefore, called out to their masters, 
and “our masters” is still the usual appel'a- 
tion given to the magistrates in old cities, 
particularly in the central and southern por- 
tions of Germany and Switzerland. 
Watchmen who were stationed on steeples 
by day as well as by night, and who, every 
time the clock struck, were obliged to give 
a proof of their vigilance by blowing a horn, 


seem to have been first established on a per- 
manent footing in Germany, and perhaps be- 
fore watchmen in the streets. In England 
there were none of these watchmen; and in 
general they were very rare beyond the 
boundaries of Germany. That watchmen 
were posted on the tops of towers, in the 
earliest ages, to look out for the approach of 
an enemy, is well known. In the times of 
feudal dissension, when one chief, if he 
called in any assistance, could often do a 
great deal of harm to a large city, either bv 
plundering and burning the suburbs and 
neighboring villages, or by driving away the 
cattle of the citizens, and attacking single 
travellers, such precaution was more neces- 
sary than at present. The nobility, there- 
fore, kept watchmen in their strong castles 
stationed on towers; and this practice pre- 
vailed in other countries besides Ireland and 
surgundy. It appears by the laws of Wales 
that a watchman with a horn was kept in 
the king’s palace. The German princes had 
in their castles, at any rate in the sixteenth 
century, tower watchmen, who were obliged 
to blow a horn every morning and evening. 

At first the citizens themselves 
obliged to keep watch in turns on the church 
steeples, as well as at the town gates, as may 
be seen in a police ordinance of the city of 
Einbeck in the year 1573. It was the duty 
of these watchmen, especially where there 
were no town clocks, to announce certain 
periods, such as those of opening and shut- 
ting the city gates. The idea of giving or- 
ders to these watchmen to attend not only 
to danger from the enemy but from fire also, 
and after the introduction of public clocks to 
prove their vigilance by making a signal 
with a horn, must have naturally occurred: 
and the utility of this regulation was so im- 
portant that watchmen on steeples were re- 
tained even when cities, by the prevalence of 
peace, had no occasion to be apprehensive 
of hostile incursions. After this period per- 


were 


sons were appointed for the particular pur- 
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pose of watching; and sma!l apartments were 
constructed for them in steeples. In most, 
if not in all German cities, the town-piper or 
town musician, was appointed steeple watch- 
man, and lodgings were assigned to him in 
the steeple; but in the course of time, as 
these were too high and too inconvenient, a 
house was given him near the church, and 
lie was allowed to have one of his servants or 
domestics keep watch in his stead. This is 
the case still at GOttingen. The city musi- 
cian was called formerly the hausmann, 
which name is still retained here as well as 
at the Hartz, in Halle, and several other 
piaces, and the steeple in which he used to 
dwell and keep watch was called the haus- 
man’s thurm. These establishments, how- 
ever, were not general, and were not every- 
where formed at a period equally early. If 
we can credit an Arabian author, whose 
travels were published by Renaudot, the 
Chinese were accustomed, so early as the 
ninth century, to have watchmen posted on 
towers, who announced the hours of the 
day as well as of the night by striking or 
beating upon a suspended board. Marco 
Folo, the thirteenth century, 
travelled through Tartary and China, con- 
firms this account, at least in regard to the 
<:ty which he calis Quinsai, though he says 


who in 


that signals were given only in cases of fire 
and disturbance. Such boards are used in 
China even at present; and in St. Petersburg 
the watchmen who are stationed at single 
houses or in certain parts of the city, are 
accustomed to announce the hours by beat- 
ing on a suspended plate of iron. Such 
boards are still used by the Christians in the 
Levant to assemble people to divine service, 
either because they dare not ring the bells or 


are unable to purchase them. The former is . 


related by Tournefort of the inhabitants of 
the Grecian Islands, and the latter by Char- 
din of the Mingrelians. The like means were 
employed in monasteries, at the earliest 
periods, to give notice of the hours of prayer, 


| 





and to awaken the monks. Mahomet, who 
in his form of worship borrowed many things 
from the Christians of Syria and Arabia, 
adopted the same method of assembling the 
people to prayers; but when he remarked 
that it appeared to his followers to savor 
too much of Christianity, he again intro- 
duced the practice of calling out. 

The steeple-watchmen in Germany are 
often mentioned in the fourteenth and fif- 
teenth centuries. In the year 1351, when 
the council of Erfurt renewed that police or- 
dinance which was called the Zuchtbrief (let- 
ter of discipline), because it kept the peo- 
ple in proper subjection, it was ordered, be- 
sides other regulations in regard to fire, that 
two watchmen should be posted on every 
steeple. A watchman of this kind was ap- 
pointed at Merseburg and Leisnig so early 
as the year 1400. In the beginning of the 
seventeenth century the town-piper of Leis- 
nig lived still in apartments in the steeple. 
In the year 1563 a church steeple was 
erected in that place, and an apartment built 
in it for a permanent watchman, who was 
obliged to announce the hours every time 
the clock struck. 

In the fifteenth century the city of Ulm 
kept permanent watchmen in many of the 
steeples. In the year 1452 a bell was sus- 
pended in the tower of the Cathedral of 
Frankfort-on-the-Maine, which was to be 
rung in times of feudal alarm, and all the 
watchmen on the steeples were then to blow 
their horns and hoist their banners. In the 
year 1476 a room for the watchman was 
constructed in the steeple of the Church of 
St. Nicholas. In the year 1509 watchmen 
were kept both on the watch-towers and the 
steeples, who gave notice by firing a musket 
when strangers approached. The watchman 
on the tower of the Cathedral immediately 
announced, by blowing a trumpet, whether 
the strangers were on foot or on horseback, 
and at the same time hung out a red flag to- 
wards the quarter in which he observed 
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them advancing. The same watchman was 
obliged, likewise, to blow his horn on an 
alarm of fire; and that these people might 
be vigilant day and night, both in winter 


and summer, the council supplied them with 
fur cloaks, seven of which, in the above- 
mentioned year, were purchased for ten 
florins and a half. 





LONDON LEGAL LETTER. 


To the American lawyer ‘getting up his 
case who has constant occasion to consult 
the English Law Reports, it may be of interest 
to know how these reports are compiled. It 
should first be stated that while there are 
four different sets of reports covering prac- 
tically the same ground, published every few 
years in England, viz., the Law Reports, the 
Law Times Reports, the Law Journal Reports, 
and the Zimes Law Reports, the first named 
aione are quoted as the Reports. They are 
all reliable, but the Reports is quoted much 
more frequently than all the others put to- 
gether, and is the only one that is not pub- 
lished by private enterprise. The Times Law 
Reports occupies an unique field, as it is a 
czrefully-edited compilation of the reports of 
the different courts made by qualified bar- 
risters. For this reason these reports are 
cited with authority and received as such by 
the judges, and being published daily in the 
Times newspaper, and in weekly parts, they 
are naturally kept closer up-to-date than is 
possible in the volumes of the other reports, 
although these, too, are published in parts. 

The Law Reports are published by the In- 
corporated Council of Law Reporting for 
England and Wales. This council consists 


of three ex-officio members, viz., the Attor- 





AUGUST, 1904. 
ney-general, the Solicitor-General and the 
President of the Law Society; two members 
from each of the four Inns of Court; two 
members appointed by the council on the 
recommendation of the General Council of 
the Bar, and two members appointed by the 
Law Society, which is the organization rep- 
resenting the solicitors’ branch of the profes- 
sicn. The reports are edited by Sir Frederick 
Pollock, and seven volumes are produced 
each year, viz., one of Statutes, one of the 
Appeal Court, two of the Chancery, two of 
the King’s Bench, and one of the Admiralty, 
Probate and Divorce Court. The interesting 
fact is, that over £22,000 a year is received 
for subscriptions for the reports; that the 
trading account shows a profit of £2649 for 
1903, and that the Council has an accumu- 
lated reserve and contingency fund of over 
£50,000. The subscription for the seven 
volumes is four guineas a year. It is not 
improbable that a distribution of the fund 
may soon be made to the subscribers in the 
way of an abatement of the subscription 
price, and if this occurs English lawyers will 
enjoy a cheaper issue of the reports of the 
courts than can probably be obtained in any 
other English-speaking community. 


StuFF Gown. 
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The Editor will be glad to receive contributions the stand in his own behalf and was severely 
of articles of moderate length upon subjects cross-examined by the counsel for the de- 
of interest to the profession; also anything fense. 
in the way of legal antiquities or curiosi- | “Now, Mr. Jones, how old did you say 
ties, facetie@, anecdotes, etc. | your wife was when she was killed?” 

| “Forty-five.” 

| 





eee “And been in feeble health a good deal of 
A MODERN Mrs. Malaprop was on the wit- | the time and cost you quite a bit to keep her 
ness stand testifying in behalf of a neighbor | in medicine and things.” 
woman who was suing for a divorce. “Ves.” 


torney, “you say Mrs. Jones was so abused married again.” 
by her husband that her health was under- “T have.” 
mined.” “And how old is the present Mrs. Jones?” 


“Now, Mrs. Smith,” interrogated the at- | “Well, since she died I believe you have 
“Wes. sir?” “Thirty.” 


“Did she suffer from any illness or com- “Ts she stout and healthy and able to do 
plaint as a result?” a good day’s work about the house?” 

“Yes, sir.” “Ves.” 

“What was that?” | “Cost much for medicines and stuff like 

“Nervous prostitution.” | that?” 


~ “Not a cent.” 
‘Do vou know, a justice court marriage “Then Mr. Jones, you just tell this court 











doesn’t seem like a marriage at all,” confided | how you were damaged ” the removal of 
a sweet bride, who had tried the experiment, | your first wife.” 
to her friend. The defense won the case. 

“No, why not?” asked the friend. ——— 

“Well, you see, it’s a good deal like alaw- | IN the year 1281 a writ of protection was 
suit. You have the feeling all the time that | granted to the Bishop of Waterford. There 
you can appeal to a higher court whenever were two kinds of writs. One was styled cum 
you become dissatisfied with the verdict.” clausula volumus, the other cum clausula 

— nolumus.The latter was given to a spiritual 

AN enterprising soap company inserted | company, principally to secure their cattle 
the following advertisement in a legal peri- | from being taken by the king’s ministers. 
odical: The cum clausula volumus was of four 
“He who comes into Equity must do so with | kinds: First, it was given to one who was to 

clean hands.” pass the seas in the king’s service; secondly, 
Use JONES’S SOAP. | it was given to one who was abroad in the 


king’s service; thirdly, it gave protection to 
the king’s debtor until the king’s debts were 
paid; fourthly, it gave protection against 
suits to one bevond the seas, or the marches 
of Scotland. 


A WESTERNER was suing a railroad com- 
pany for damages as the result of an acci- 
dent which had killed his wife and deprived 
him of her company and services. He took 
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Tue denunciation of “mixed bathing” by a 
Russian priest at Odessa, who has declared 
that such a practice is calculated to make the 
fishes blush, will recall one of O’Connell’s 
most celebrated retorts at the Bar. He was 
making a motion that a witness should be 
examined by commission at Killarney before 
the Irish King’s Bench. The motion was 
opposed by a Mr. Scriven, a gentleman of 
somewhat morose temperament and a bitter 
opponent of O’Connell on public questions. 
©’Connell remarked jocosely that, if the 
motion were granted, his learned friend 
would have an opportunity of seeing the 
famous Lakes of Killarney, which he would 
be glad to show him. “You would,” said Mr. 
Scriven, “like to put me at the bottom of one 
of them.” “Oh, no,” said O’Connell, with the 
utmost apparent seriousness: “I would not 
be so inconsiderate. Why should I frighten 
the poor fishes?”—The Law Times. 


A PRISONER tried before a certain eminent 
judge for larceny had admitted his guilt 
when apprehended, but at the trial was de- 
fended with great obstinacy by his counsel. 

“Gentlemen,” said the judge, sarcastically, 
to the jury, “the prisoner says he is guilty. 
His counsel says he is not. You must de- 
cide between them.” 

Then, after a pause, he added: 

“There is just one thing to remember, 
gentlemen. The prisoner was there and his 
counsel wasn’t.—The Boston Herald. 


A. S. L. Suretps, Philadelphia’s well- 
known criminal lawyer, once turned a case 
in his favor by the happy inspiration of a side 
remark. 

George S. Graham, then district attorney 
of the Quaker City, was making his plea to 
the jury. Suddenly pointing to the prisoner, 
he shouted, “He has been in politics too long 


to be honest!” 

He paused for a moment to let the full sig- 
nificance of the words sink home, when in a 
quiet but penetrating voice, Mr. Shields, 
leaning toward the speaker, said: 
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“You've been in politics some little time 
yourself, haven’t you, George?” 

The jury shook with laughter, Mr. Gra- 
ham sat down discomfited, and a few minutes 
later the twelve good men and true brought 
in a verdict of not guilty—The Law Stu- 
dent’s Helper. 


Last week a strapping negro woman was 
up before a magistrate, charged with unmer- 
cifully beating her boy. 

“T don’t understand how you can have the 
heart to treat your own child so cruelly,” 
said the magistrate. 

“Jedge, has you been a parent of a wufles 
yaller boy like dat ar cub of mine?” 
“Never—no, never’ (with great 
mence—and getting red in the face.) 

“Den don’t talk; you don’ know nuffin 
about it.”—The Public Ledger (Philadelphia). 


vehe- 


Cot. T. M. Argo and Capt. “Bill” Day, 
lawyers representing Judge Robert B 


Peebles of Raleigh, N. C., in his contempt 
fight with the Robeson County lawyers, met 
a few friends on Fayetteville Street, among 
whom was a typical hayseeder whom no one 
of the crowd knew. The talk was of course 
on the contempt case, and Day said to the 
crowd: “What do you think about it?” 
Some answered and some didn’t, and finally 
Day said to the hayseeder: 

“My friend, where are you from?” 

“T am from Robeson County, and am 
attending the Federal Court as a juror.” 

“What do you think of your county con- 
tempt case?” 

“It is nothing but a petty squabble be- 
tween a parcel of lawyers; there is no gentle- 
men mixed up in it, and I certainly don’t 
care whether it is the Judge or the lawyers 
that go to jail.’—-New York Times. 


Oncr it happened that a wagon was so 
clumsily driven as to crush a donkey against 
a wall and kill it. The owner of the donkey 
claimed damages, and a lawsuit was the re- 
sult. His chief witness was the driver of the 
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poor animal. This man, a simple sort of 
country fellow, was no match for the lawyer 
on the other side, who browbeat and bullied 
him mercilessly. Then the Judge made 
things worse by directing him to answer the 
questions properly and hold his head up. 

“Hold up your head, witness. You hear 
what his lordship says. Look up; can’t you 
look as I do?” 

“Noa, sir, I can’t, for you squint;” which 
was true, though the barrister could not help 
that 

At last Sergeant Cockle, the counsel on 
his master’s side, came to his help. 

“Just tell the Court how the thing hap- 
pened; where the wagon was, where the don- 
key was; just tell us in your own way.” 

After a little hesitation the man said: 

“It was just loike this, my laard judge: 
First of all, you”—turning to Sergeant 
Cockle— “are the wall.” 

“Yes, yes,” said counsel, “I am the wall.” 

Changing his place, the witness next said: 

“And I am the wagon.” 

“Very good,” quoth the judge; “go on.” 

“Yes,” proceeded the man, “lawyer’s the 
wall; I am the wagon; and your laardship’s 
the ass.” 

This illustration, given quite seriously, so 
convulsed the Court that the witness was 
now allowed to leave the box.—London 
Tit Bits. 


THE police authorities in Belgium have 
found a new use for the dog (says The Law 
Times). They have trained him to the duties 
of a policeman. There is no more sagacious 
creature than the best type of shepherd dog, 
and a course of three months serves to trans- 
form him into a first-rate thief-tracker and 
guardian of the peace. The dogs learn to 
distinguish the honest citizen from the 
tramp, and the night prowler from the 
simple diner-out. In a street fight they part 
the combatants by springing between them. 
They find lost children and lead them to the 
police-station. They fetch constables into 
noisome alleys and assist them to put things 
right. They stop runaway horses by dash- 
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ing at the reins. Apparently, there are few 
duties of a policeman which they are not 
equal to. The dogs go on duty at Io p.m., 
and are on the beat until6a.m. The Ameri- 
can town of Philadelphia makes similar use 
of the St. Bernard. These dogs, after very 
careful selection, are examined by the veter- 
inary surgeon, who tests their lungs, sight, 
hearing and sense of smell; and the animals 
that are passed as absolutely sound are then 
sent to the kennels to be trained. Such 
guardians would probably give a good ac- 
count of themselves among our own hooli- 
gans. 


Tue Paris detective has a great reputation 
for tracking down the criminal. He has 
achieved that distinction, first, by his native 
wit and resource; secondly, by the extended 
use he makes of the informer, who may be 
of the criminal class himself. Numerous are 
his disguises. One day he has the clothes as 
well as the speech and manners of a voyou; 
the next he is on the race-course, his accent 
changed as weil as his outward appearance— 
a chic Monsicur—engaged in watching the 
doings of a turf syndicate. As an instance 
of the modern methods of the Paris Surete, 
one may mention the half-dozen motor-cars 
which it possesses, and which are always at 
the disposition of the force to proceed at 
once, to the scene of a tragedy or robbery. 
The other day the automobile was used with 
effect in a case of burglary of a chateau at 
Versailles. The police had news that the 
burglars themselves were mounted in an au- 
tomobile. They gave chase, proceeding by 
side roads, until they came up with the of- 
fenders, who were promptly arrested and 
their motor-car run off to La Fourriére, the 
police pound of Paris, where is gathered to- 
gether the lost, stolen or strayed of the do- 
mestic animal worid, as weil as the oddest 
assortment of police trophies.—The World's 


Work. 


PRISONER at the bar—Your worship, would 
you mind getting my case done quick? If 
I’ve got to go to jail ]’d like to get there in 
time for dinner.—Scraps. 
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NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. 
At the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book whether 
received for review or not. 

ADDRESS OF SIR FREDERICK POLLOCK, AND 
OTHER Appressts. (Delivered on the Oc- 
casion of the Dedicatory Services of the 
Cincinnati Jaw School Building, October 
17, 1903.) Cincinnati: The University of 
Cincinnati. 1904. Pamphlet. (23 pp.) 
The Cincinnati Law School is of unusual 

interest on account of its age and the emi- 

nence of many of the past and present in- 
structors. It is much the oldest existing law 
schoo: west of the Alleghanies, and indeed 
there are now only three older American law 
schools—Harvard, Yale, and the University 
of Virginia. The Cincinnati Law School be- 
gan about 1834, under the care of instruct- 
ors educated at the old Litchfield Law 

School, by Reeve and Gould; and at Har- 

vard, by Story and Ashmun. At the begin- 

ning it had among its instructors Timothy 

Walker, author of the volume on “American 

Law” which still retains popularity. Other 

instructors of more than local reputation 

have been Bellamy Storer (Judge), John W. 

Stevenson (Governor of Kentucky and Sen- 

ator), George Hoadly (Judge and Governor 

of Ohio), Manning F. Force (Major-General 
and Judge), Jacob D. Cox (Major-General, 

Governor of Ohio, and Secretary of the In- 

terior), J. D. Brannan (Professor in the Har- 

vard Law School), Lawrence Maxwell (So- 
licitor General), Gustavus H. Wald (author 
of valuable notes to Pollock on Contracts), 
and William H. Taft (Judge, Solicitor-Gen- 
eral, Governor of the Phillippines, and Sec- 
retary of War). There have been many 
other instructors whose local repute has 
been quite as high as that of the few distin- 
guished men just now named. The gradu- 
ates also have been numerous and distin- 
guished. The school further prides itself on 
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being one of the earliest to introduce the 
case system, and apparently in this reform it 
is antedated by none but Harvard, the Uni- 
versity of lowa, Columbia, Western Reserve, 
and Northwestern. 

Thus it happens that any one interested 
in the history of legal education should en- 
joy reading the historical addresses with 
which this pamphlet opens. The address by 
Sir Frederick Potlock is devoted, naturally 
enough, not to the history of this law school, 
but to the history of the law, and, though 
very short, it has all the clearness and grace 
that make every line of Sir Frederick Pol- 
lock’s productions good reading. As Sir 
Frederick Pollock here says: “It is certainly 
a commonplace historical fact—so obvious 
that at first sight it is hardly worth stating— 
that what this school is now doing on the 
banks of the Ohio is a continuation of that 
which was begun more than six hundred 
years ago on the banks of the Thames.” 


CycLopeDIA OF Law AND PRocEeDURE. Edited 
by William Mack. Volumes XI., XILI., 
New York: American Law Book Com- 

1904. (1194, 1197 pp.) 

These two volumes cover subjects under 
the letter “C” beginning with an article of 
three hundred pages on Costs, by William 
Alexander Martin. The subject of Coun- 
tries is treated at about the same length by 
S. Blair Fisher, while the important articie 
of four hundred pages on Courts is contri- 
buted by Joseph A. Joyce and Howard A. 
Joyce. Counterfeiting, Court Commission- 
ers, Action of Covenant and Covenants are 
the other articles in the earlier volume. 

In volume XII. the shorter articles cover 
Creditor’s Suits, by Judge Roderick E. Rom- 
hauer, Crops, Curtesy, Customs and Usages 
and Customs Duties. The bulk of the vol- 
ume is given over to an exhaustive treat- 
ment of Criminal Law by H. C. Underhill 
and William Lawrence Clark. Beginning 
with consideration of “The Nature and Ele- 
ment of Crime, and Defenses,” the general 
subject is treated under such heads as “Jur- 
isdiction,” ‘Venue,’ “Former Jeopardy,” 


pany. 
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“Preliminary Complaint, Affidavit, Warrant, 
Examination,’ “Commitment and Summary 
Trial,” ‘Evidence,’ “Trial,” “Motions for 
New Trials and in Arrest of Judgment,” 
“Judgment, Sentence and Final Commit- 
ment,” “Appeal, Writ of Error and Certio- 
rari,’—to mention only the more important 
headings. Matters relating to particular 
crimes are to be looked for in other volumes, 
under their respective titles. 


PROBATE REPORTS ANNOTATED. Containing 
Recent Cases of General Value decided in 
the Courts of the Several States on Points 
of Probate Law. With Notes and Refer- 
ences. Edited by George A. Clement. Vol- 
ume 8. With Index to Volumes 1 to 8 in- 
clusive. New York: Baker, Voorhis and 
Company. 1904. (838 pp.) 

This volume contains about one hundred 
and twenty recent probate cases, to some of 
which the usual excellent notes of this ser- 
ies are attached, as, for example, a note on 
“Paraphenalia” following Mains v. Webher’s 
Estate, 91 N. W. Rep. 172 Mich., and one 
on “Costs and Attorney or Counsel Fees” 
following Becker v. Chester, 115 Wis. go. 

The value of this particular volume is in- 
creased by the presence of a good General 
Index covering volumes 1 to 8 inclusive. 


THE AMERICAN STATE Reports Containing 
the Cases of General Value and Author- 
ity decided in Courts of Last Resort of the 
Several States. Selected, reported and 
annotated by 4. C. Freeman. Volumes 


95,96. San Francisco: Bancroft-Whitney 


Company. 1904. (1059, 1122 pp.) 

In these two volumes jointly are reported 
recent cases from half of the States of the 
Union. In volume 95 are cases from 3-5, Id., 
202 Ill., 159 Ind., 109 Ky., 129 Mich. 81 
Miss., 172 Mo., 174 N. Y., 132 N. C., 11 N. 
Dak., 42 Or., 65 S. C. 25, Utah and 115 Wis., 
the more important monographic notes 
being those on “Liability of Ministerial Offi- 
cers to Private Individuals for the Non-per- 
formance and Mis-performance of Official 
Duties,” “Ademption of Legacies,” and “The 
Effect of a Conveyance or Encumbrance of 
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the Homestead by one only of the Spouses. 
The principal notes in volume 96 deal with 
the subjects of “Application of Payments,” 
“The Reversal of Judgments,” “Acceptance 
of Goods to Satisfy the Statute of Frauds,” 
and “Statute of Limitations in Actions 
against Officers and Stockholders of Corpo- 
rations,” the cases reported being found in 
136 Ala., 139 Cal., 75 Conn., 6 Id., 203 IIl., 
30 Ind., 118 Iowa, 110 Ky., 173 Mo., 68 N. J. 
Law, 175 N. Y., 68 Ohio St., 24 R. I. 41, 
2, 43, Tex. Crim., 31 Wash., and 116 Wis. 


REPORT OF THE TWENTY-SIXTH ANNUAL MEETING 
OF THE AMERICAN Bar ASSOCIATION. Held 
at Hot Springs, Virginia, August 26, 27 
and 28, 1903. Philadelphia. 1903. (822 
PP-) 

This volume of the Transactions of the 
last annual meeting of the American Bar As- 
sociation contains, as usual, much good read- 
ing. The principal addresses and papers are 
the address of the President, Francis Rawle, 
Esq.; the annual address on “Law and Rea- 
sonableness,” by Judge Le Baron B. Colt; 
and the papers on ‘English Law Reporting,” 
by Sir Frederick Pollock, of William A. 
Glasgow, Jr., Esq., on “A Dangerous Ten- 
dency of Legislation,” of Lawrence Maxwell, 
Jr., Esq., on “Examinations for the Bar,” 
and of Professor James B. Scott’s on “The 
Place of International Law in Legal Educa- 
tion.” 





A CLEAR summary of the French Judicial 
System and Procedure has been issued in 
pamphlet form. by Béla D. Eisler, of the 
New York Bar. 

Mr. Eisler notes, in passing, “a curious 
habit of the French Bar and one which has 
existed since its foundation, that some time 
prior to the hearing of a case, all the original 
documents and papers are exchanged be- 
tween counsel without receipt and with a 
mere memorandum on the envelope of the 
number of documents contained therein; on 
the eve of trial these documents so inter- 
changed are returned to the respective coun- 
sel, and the loss of a document so confided to 
the adversary’s care has never been known.” 





Ge 


eee See 


616 





The Green Bag. 





CURRENT LEGAL ARTICLES. 

Or the resignation of Chief Judge Parker, 
The New York Law Journal says: 

The Bar of the State are deeply sensible 
of the loss sustained by the Court of Appeals 
through Chief Justice Parker’s resignation. 
It would be entirely superfluous to recall his 
judicial services in detail. Suffice it to say 
that for a long period, as Surrogate, as Jus- 
tice of the Supreme Court, as a member of 
the former Second Division of the Court of 
Appeals, and finally, as Chief Judge of the 
Court of Appeals, he has uniformly displayed 
wide legal knowledge, an acute faculty of 
analysis, unflagging industry and an _ ur- 
banity that made practising before him a 
personal pleasure. He leaves an enviable 
monument of his efficiency in the books. 

Aithough the circumstances leading to 
Judge Parker’s retirement are not open to 
discussion in this place, we would be recre- 
ant to duty if we did not speak a word of 
appreciation of the respect he has shown 
during the past few months for the high 
office he held and, indeed, for the judicial 
office itself and its best traditions. Off the 
Bench he has always been most genial and 
democratic. In his court-room the inter- 
course between Bench and Bar has been 
mutuaily respectful but entirely natural and 
unstilted. No one, however, ever doubted 
that Judge Parker had a perfect sense of 
judicial decorum. This has been strikingly 
manifested by his reticence as to political 
matters while his connection with that court 
lasted, after he had finished the official work 
he had on hand, We have been glad to no- 
tice expressions of approval of his conduct in 
newspapers that are opposed to his political 
party and present candidacy. He has of- 
fered an example of judicial propriety which 
in itself constitutes an important and valua- 
ble public service. 


Few decisions of greater importance or of 
more far-reaching effect have been given 
than that of the House of Lords in General 
Assembly of the Free Church of Scotland v. 
Overtoun, the judgments in which were de- 


livered recently, says the Law Times (Lon- 
don). In 1900, by a majority of 643 against 
twenty-seven, the General Assembly of the 
Free Church of Scotland effected a union 
with the United Presbyterian Church, under 
the name of the United Free Church of Scot- 
land. The minority, however, claimed that 
they were the Free Church of Scotland, 
formed at the Disruption, and so were en- 
titled to the whole of the funds and property 
of the Free Church of Scotland; and they 
further claimed that the union of the Free 
Church of Scotland and of the United Pres- 
byterian Church was invalid, and could not 
be consistently carried out with the stand- 
ards and constitution of the Free Church. 
After two hearings, occupying no less than 
seventeen days, the House of Lords has up- 
held this contention, reversing the judg- 
ments of the Lord Ordinary and the Court of 
Session, the effect of the decision being that 
the whole of the funds and the property and 
buildings of the Free Church of Scotland, 
amounting to several million pounds, is di- 
verted to a smail minority, who, from the 
first, have protested against the union of 
1900. 


———_ 


Some severe words in condemnation of 
“police meddling’ were spoken by a Brook- 
lyn judge recently in respect to the arrest of 
league baseball piayers for playing baseball 
on Sunday, says Case and Comment. The 
judge said, as reported: “Here is no one try- 
ing to stir up an obscure and obsolete stat- 
ute . . . except those who rule the po- 
lice.” “There are many minor offenses 
which should be left for redress to the com- 
ing forward of a private accuser before the 
inagistrates or other authorities, as our laws 
and the procedure of our courts contemplate. 
The accusatory method of enforcing the 
criminal laws is open to every citizen. The 
community can take care of itself in such 
matters without any police meddling.” This 
is rather startling language. It is a some- 


what novel proposition that the police au- 


thorities are to be condemned for enforcing 
the statutes. What the judge calis the “ac- 
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cusatory method” of enforcing the criminal 
laws requires some individual to put himself 
in the position of an accuser and take upon 
himself personally the burden of enforcing 
the laws in behalf of the public. The unfair- 
ness of compelling a private citizen to assume 
such a burden, and to subject himself to the 
annoyance and the personal antagonisms that 
are likely to result from it, is obvious. Laws 
that all good citizens wish to have enforced 
may for a long time be practically obsolete 
in a community if their enforcement can be 
had only when some private citizen vo‘un- 
teers, solely for the public good, to encoun- 
ter the unpleasant experiences that he must 
undergo if he becomes the prosecutor. If 
private citizens, instead of becoming accusers 
in court, bring pressure to bear wpon the po- 
lice, or “those who rule the police,” they 
have certainly done all they ought to be ex- 
pected to do. When such citizens urge the 
police to enforce the laws, is it proper for a 
judge to call them meddlers? 

The wisdom of the statute is a question 
distinct from that of the duty of the police 
to enforce it. Whether wise or not, the idea 
that the police authorities deserve sharp re- 
buke by a judge for enforcing it is certainly 
novel. The assumption that the officials are 
the only persons who, wanted the law en- 
forced, and were not urged to its enforce- 
ment by any of the people of the community, 
does not seem very probable. If pressure 
was in fact brought upon the municipal au- 
thorities by citizens to obtain the enforce- 
ment of the law, that was certainly as legiti- 
mate a method of procedure as it would be 
for them to make individual complaints, and 
personally to become accusers of the defend- 
ants. 


Not so very long ago, says the Central Law 
Journal, the Supreme Court of Missouri by 
an obiter dictum, revived in their own favor 
that old relic of monarchical government, 
the offense of scandalum magnatum, an of- 
fense not differing in principle from that of 
lese-majesté, being only an extension of the 
latter offense in order to protect the other 





branches of the government, outside of the 
executive, from scandalmongers and extrav- 
agant critics. The Supreme Court of Mis- 
souri in the case referred to held, that to 
scandalize the court and bring upon it the 
ridicule and contempt of the people (no mat- 
ter how deserved such ridicule might be, or 
whether it affected a cause pending before 
the court), constituted the offense of scanda- 
lum magnatum, which the court, thus scandal- 
ized, could punish summarily, without trial, 
as for contempt. State v. Shepard, 76 S. W. 
Rep. 79, 57 Cent. L. J., 1o1, 402. 

It was not to be expected that such a ridic- 
ulous revival of ancient despotism, so con- 
trary to the very spirit and genius of Ameri- 
can institutions, should be permitted to 
stand unrebuked. The first note of protest, 
therefore, comes from the court of criminal 
appeals of the state of Texas, where it is dis- 
tinctly and unequivocally held that no mat- 
ter how defamatory of a court or judge a 
publication may be, it cannot be regarded as 
a contempt of court unless it be written and 
published with reference to a case pending. 
Ex parte Green, 81 S. W. Rep. 723. 


Ir is imperative, says The Law Times 
(London), to determine the important ques- 
tion, What is contraband of war? 

Both these cases, and other instances of 
Russian seizures, bring into strong relief the 
important question, which it is imperative 
should be determined—namely, What is 
contraband of war? Naturally, there are 
many articles which are absolute contraband; 
but, on the other hand, there are a large 
number of commodities which only become 
contraband if destined for use by the armed 
forces of a belligerent. It is now sought by 
Russia to define as contraband—absolute 
and not conditional—all things which might 
be used for warlike purposes or for the sup- 
port of the armed forces of Japan if con- 
signed to the unblockaded ports of that 
country. That is to say, that all cargoes of 
provisions, food stuffs, iron, steel, and rail- 
way material, if consigned to Japan, may be 
treated by Russia as absolute contraband, 
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and the penalty for carrying such freight 
would attach to the neutral vessels carrying 
the same. This is a position which cannot be 
accepted for one moment by this country, 
and is absolutely inconsistent with interna- 
tional law and practice. The point is well 
summed up by the Times in a leading article 
as follows: “To entitle a belligerent to treat 
goods as contraband there must be a fair 
presumption that they are intended for war- 
like use, and such a presumption does not 
arise from the mere fact that they are con- 
signed to a belligerent port. In other words, 
non-blockaded ports should be open to the 
legitimate trade of neutrals, and belligerents 
who . . . have not the power to estab- 
lish an effective blockade cannot be suffered 
to attain the objects of stich a blockade by an 
, extension of the definition of con- 
traband.” 


‘‘ JAPANESE Prize Courts” are thus de- 
scribed in The Law Times (London): 

The Act of 1894 set up a Court of First In- 
stance and a Court of Appeal. The former 
consisted of a presiding judge drawn from 
the judges of the Court of Appeal and six 
assessors—a naval officer, two judges, and 
officials of the Admiralty, the Bureau de Lég- 
islation, and the Foreign Office. By the Act 
the Appellate Court was to be formed of nine 
members, including two Privy Councilors, of 
whom one was to be president. Two ad- 
mirals, three judges of the Cour de Cassa- 
tion, and two departmental officials complete 
the court. To both courts were attached two 
officers (Commissaires du Gouvernement), 
with duties in some respects similar to the 
marshal of our prize courts. 

By the rules of procedure, the commander 
of a vessel who effects a capture is to pro- 
ceed, or send a representative, with the prize 
to port. On arrival a report is drawn up, 
stating the circumstances and facts justifying 
the legality of the capture, and accompanied 
by all the documents received from the cap- 
tain of the captured vessel. The court then 


appoints one of the assessors to make full 
inquiry from the commander, crew, and, if 


need be, passengers of the captured vessel. 
After a complete examination, the assessor 
reports his decision on the case, with obser- 
vations. Together with all the preceding 
papers, it is sent to the marshals, in order 
that they may write an opinion. If not com- 
pletely satisfied upon any point, the marshals 
may ask the assessor to make further in- 
quiry. When the marshals report that the 
capture shouid be released immediately, then 
the prize court, if satisfied also makes a re- 
port to that effect and sends it to the mar- 
shals. But when the marshals hold that 
there has been a valid capture, or the prize 
court decide against their opinion upon the 
necessity for immediate release of the vessel, 
then a different procedure is required by the 
rules. A notice inserted in the official 
Gazette allows thirty days’ notice, in order 
that interested parties may petition to be 
heard before the court gives judgment. The 
marshals appear on one side, and the peti- 
tioner may be heard by counsel on the other. 
The prize court possesses the same power as 
the marshals of ordering the assessor to ob- 
tain further information or evidence. Either 
the marshals or the petitioners may appeal 
from the judgment of the prize court within 
twenty days. The Appellate Court may order 
the prize court to obtain further evidence 
through one of the assessors, but, before tak- 
ing into consideration, the marshals and pe- 
titioner are to have an opportunity to ex- 
press any observations they may desire to 
make upon the fresh evidence. The Appellate 
Court pronounces judgment upon the docu- 
ments alone without any verbal hearing. 
The marshals carry out the judgment... . 
It will have been remarked that the Japa- 
nese courts contain a strong legal element. 
In a letter to the Times (the 26th July), Pro- 
fessor Holland mentions incidentally that 
“under rule 54 of the Russian Naval Regu- 
lations of 1895, a ‘Port Prize Court’ must, 
for a decree of confiscation, consist of six 
members, of whom three must be officials of 
the Ministries of Marine, Justice, and For- 
eign Affairs respectively. An ‘Admirals 
Prize Court,’ for the same purpose, need 
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consist of only four members, all of whom 
are naval officers.” It appears, therefore, 
that the Russian Appellate Court does not 
contain any lawyer, so that a disregard of 
the rules of evidence may be expected, and 
the Russian courts will continue to be stig- 
matised, in words which have been used al- 
ready, as “caricatures of prize courts.” 


RECENT occurrences in the Far East draw 
from The Law Journal (London), the follow- 
ing observations: 

The destruction by the Russian ships of 
their Japanese prizes may give rise to a 
somewhat difficult question, if any of them 
should have neutral property on board. The 
Declaration of Paris provides that neutral 
goods, other than contraband, are not liable 
to capture under the enemy’s flag. Does it 
follow that when a captured enemy’s ship 
carries neutral cargo, it would be a violation 
of the obligation imposed on the States ad- 
hering to the Declaration to sink the ship, 
when it is impracticable to send her into 
port, and therefore that the only alternative 
is to release her? We think not. Article ITI. 
of the Declaration of Paris was intended to 
make it clear that a belligerent has in general 
no right to confiscate neutral property. It 
was not intended to prevent the exercise, 
against an enemy, of a recognized belliger- 
ent right. Is the owner of the neutral goods 
then entitled to compensation if his property 
has been destroyed together with the ship? 
The correct answer is probably that when he 
shipped his property on a vessel sailing 
under a belligerent flag, he knew that he in- 
curred the risk of its being destroyed under 
certain circumstances together with the ship, 
and therefore that he must be deemed to 
have taken the risk of such a loss upon him- 
self. This was the position taken up by the 
French Prize Court when a claim for com- 
pensation was made by the neutral owners 
of the cargoes of two German ships which, 
during the war of 1870, were sunk by their 
captors. 

Russia will apparently seek to justify the 
sinking of the Knight Commander on the 
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ground that it was impossible to take her to 
Viladivostock, and that the Russian Naval 
Prize Code warrants the destruction of 
prizes under such circumstances. It cannot 
be disputed, in our opinion, that the destruc- 
tion of ships captured from the enemy is 
permissible in certain cases enumerated in 
the Russian Code. But, as we have already 
had occasion to point out (and Mr. Balfour’s 
statement in the House of Commons last 
week shows that the legal advisers of the 
Government hold the same view), the captor 
of a neutral ship has no right to destroy her 
or any property on board of her. He is only 
entitled to take her to a port of his own 
country, so that a Prize Court may decide 
whether the ship or cargo is subject to con- 
demnation. The provisions of the Russian 
Code may, perhaps justify the action of the 
Skrydloff, as between her commander and 
his Government; but, as between Russia and 
a neutral Power, they cannot rightly be in- 
voked in defence of an act which is contrary 
to a recognized principle of International 
Law. The conduct of the Confederates is 
cited by some Russian writers as a precedent 
for that of the Vladivostock squadron. The 
Alabama and other Confederate cruisers did 
no doubt sink their prizes, because the block- 
ade of the Southern coasts made it impossi- 
ble to send them to a Confederate port. 
These prizes, however, were American ships. 
The Confederates did not venture to destroy 
any vessels belonging to a neutral country. 


In the American Law Review, the late Sey- 
mour D. Thompson presents the following 
astonishing picture of the Swedish legal sys- 
tem, his article being based on a recently 
published work by one of the Deputy-Judges 
of Sweden: 

Herr Fahlcrantz points out, that in the 
ancient Swedish legal procedure, the parties 
were bound to lay the full and real truth be- 
fore the judge. Gustavus Adolphus, in the 
law of procedure which he enacted in 1615, 
had given each party the right to claim from 
the other a discovery upon oath, wherein he 
was “not to hide the truth but openly to con- 
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fess it’; and Charles XI., said to be the equa! 
of Gustavus Adolphus in moral greatness, 
ordained, in the year 1682, that no one 
should have the right to bring his case be- 
fore the King’s court (where the King pre- 
sided in person), without binding himself 
upon oath to plead the case “as an impartial 
man.” But the general law of procedure 
enacted in 1734 introduced a formal or tech- 
nical rule or theory of evidence, according 
to which, in the absence of written docu- 
ments, every conclusion was made to de- 
pend upon the testimony of two witnesses, 
against whom no objection could be made, 
grounded on the fact of relationship to the 
parties or of interest in the case. The testi- 
mony of a party was rejected as unworthy 
of belief, as it was in common law countries 
unti] a recent period, unless he were testi- 
fying against himself. In place of the an- 
cient oral trial there was substituted a sys- 
tem which somewhat resembles that of an 
American court-martial, under which all the 
processes, pleadings, motions, documentary 
evidence, oral evidence, in short, every step 
in a case, was taken down in a long docu- 
ment called a protokoll. Sessions of court 
were held at irregular intervals, and long 
periods of time might supervene between one 
joint of this protokoll and another. Then 
the judge would take the record or protokol! 
home to his house and study it, and when he 
got through studving it, he would assemble 
court and would tell the “twelve good men 
and true.” as the English and Americans 
would say, that, according to certain hard- 
and-fast rules of evidence, their conclusion 
niust be so and so. Whereupon they would 
all duck their heads in assent. If, however, 
some of them should have the courage to 
dissent, then if the judge could get a singie 
one of the twelve on his side, he carried the 
day against the other eleven. To this 
crowning absurdity has degenerated a sys- 
tem under which, without doubt, the jurors 
were the original triers of the facts upon 
their oaths and their consciences, as they 
are now in England and America, = This 
system has degenerated to such scanualous 





results, if we may believe the denunciations 
which Herr Fahlcrantz has put it, that a 
party to a lawsuit is at liberty to speak or to 
hide the truth, or to tell a half truth or a 
whole lie, quite according to his pleasure. 

Herr Fahlcrantz thinks that the very first 
condition for restoring the Swedish legal 
procedure to what it ought to be, is to re- 
store the sense of the people and of the 
legislators to the conception that the truth, 
and the truth without any restriction, must 
prevail in every forensic controversy. If we 
may credit his severe denunciations in these 
pages, we must conclude that in this country 
not only the opinions of lawyers, but even 
those of laymen, have become so warped 
and distorted with respect to this question, 
that it is thought to be an unnatural hard- 
ship to claim the truth from the parties to a 
litigation, and that such a claim is impu- 
dent, fantastical and aimost immoral,—it 
being, they say, the natural right of every 
defendant to deny, and the right of every 
plaintiff to prove his-case, in the “legal” way. 
This prejudice against the truth in the ad- 
ministration of justice seems to be, in his 
country, as inelastic and unyielding as the 
wooden shoe on the foot of a Dutch peasant, 
and clung to with equal fondness. 

But it seems that these honest Swedes— 
honest and morally sound in ail private mat- 
ters—as soon as they begin to direct their 
thoughts into the channels of a lawsuit, be- 
come absolutely indifferent to the claims of 
truth and honesty. A merchant, a farmer, 
a bank director, who, in private life and in 
business, never tells a lie, or does a dishon- 
est act, needs only to hear the word “sum- 
mons” in order to alter his entire behavior. 
Before the court he denies that he received 
the summons which was served upon him; 
he denies that he knows who are the mem- 
bers of the plaintiff firm, when sued by a 
partnership; he denies having received let- 
ters from his opponent; he repudiates wit- 
nesses of whose honesty he, as a man, has no 
doubt; he refuses to show books and docu- 
ments upon which the right of the opposing 
party depends; he refuses to say whether he 
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has signed his name or not,—and all this in 
oblivion at once of good faith and sound 
sense: conduct for the commission of which 
an English judge would treat the man as a 
rascal or as an idiot. 








Tue following interesting account of the 
recent “K6nigsberg Trial” is given in The 
Law Journal (London):  , 

Besides the interest in all things affecting 
Russia at the moment, the trial just ended at 
Konigsberg, in Germany, brings to memory 
the great trials five years ago of Zola and 
Dreyfus in France, and the brilliant defences 
therein by M. Labori. All three trials bear 
much similarity, the powerful political bias of 
the prosecution and the remarkable import- 
ance and success of the defence, redounding 
to the credit, power, and independence of the 
Bar. Nine accused persons belonging to the 
humbler classes lay under arrest for nine 
months on the following charges: First, with 
being concerned in a conspiracy or secret so- 
ciety for purposes unknown to the authori- 
ties. Secondly, that they being German sub- 
jects were guilty of acts against the Russian 
Empire and the Czar, which would have been 
accounted high treason if directed against a 
German State or prince, in that they did cir- 
culate books and pamphlets inciting to mur- 
der the Czar and overthrow the Russian 
Constitution. Thirdly, that they rendered 
themselves guilty of /ése-majesté against the 
person of the Emperor Nicholas II. by circu- 
lation of such books and pamphlets. The 
trial ail along was represented by the non- 
Socialist press, the Minister of Justice, and 
the German Chancellor as a determined at- 
tempt to stamp out a nest of dangerous 
Anarchist and Nihilist conspirators, and so 
strike a severe blow at all Social democracy 
in Germany. The 200 pages in the indict- 
ment, the numerous witnesses for the prose- 
cution, the exaggerated statements of Rus- 
sian officials, and the harsh intimidations of 
the Presiding Judge and of the Public Pros- 
ecutor, revealed nothing more pernicious or 
dangerous than that these nine accused per- 
sons were a simple band of illiterate smug- 





glers. Only on the count of conspiracy did 
the Court condemn six of the accused to 
terms of imprisonment from two weeks to 
three months, and the defence have already 
lodged an appeal in the High Court for re- 
mission of these small sentences. A journal 
wittily compares the service rendered to the 
Russian Government by the German author- 
ities with that of a tame bear which, in try- 
ing to kill a fly on the forehead of its sleep- 
ing master, inadvertently crushes his skull. 
The course of the trial (which lasted about 
a fortnight), the consistent hostility displayed 
by the presiding judge, the Bench, and the 
prosecution, towards the accused and their 
counsel, will be of interest to legal readers, 
and especially the singular tact, moderation 
of attitude, and marked ability of Herr 
Haase, the leading counsel for the defence, 
Socialist deputy for KG6nigsberg to the Ger- 
man Reichstag. Several interesting inci- 
dents arose during the course of the trial. 
One of the contentions of the defence was 
that the seditious pamphlets found among 
the bales of Socialist writings at the homes 
of the accused were added to their contents 
after confiscation. This point, however, the 
defence was unable to bring home to the au- 
thorities. The following, however, was very 
clearly brought home to the Russian Con- 
sul at Konigsberg. When the bundles of 
books and papers were confiscated by the 
police, selections were sent to the Russian 
Consul to translate for the German authori- 
ties. He was calied by the defence, and pro- 
tested when in the witness-box that he was a 
very busy man and that he had merely “hast- 
ily glanced at the books after dinner.” Cer- 
tain passages of an incriminating nature was 
then read out to him which he himself had 
translated from the confiscated papers, and 
then he was requested to find these passages 
in the original text. Some of the quotations 
were found to be purely imaginary, and 
others were mutilated and distorted so as to 
represent the Russian official view of revolu- 
tionary doctrines. For example, when the 
original text arraigned the absolutism of 
monarchic government in Russia, the Con- 
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sul had substituted the personal designation 
of “Nicholas II.” With biting irony the 
counsel for the defence observed that “the 
after-dinner glance” which permitted the 
mutilation of whole passages and the inser- 
tion of others, must have been “hasty” indeed. 
Another interesting incident occurred dur- 
ing the trial. Among the confiscated papers 
were a number of prints and pictures, chiefly 
caricatures of the Czar. One of these the 
President of the Court held up as deserving 
of particular execration, and condemned it 
as an example of the means by which the 
Social Democrats poisoned the minds of the 
illiterate. Herr Haase informed the presid- 
ing Judge that the picture was a well-known 
caricature that had appeared in the German 
comic paper Simplicissimus. Another strik- 
ing incident was the evidence of the Russian 
Professor Herr von Reussner, Professor of 
Civil and Criminal Law at the University of 
Tomsk, a most distinguished legal author- 
itv, who has received from the Czar the 
Order of St. Anne, who voluntarily resigned 
his chair when censured by the Russian Gov- 
ernment forprotestingagainstthe wanton ill- 
treatment of his students by Russian sol- 
diers. At the trial he gave a detailed ac- 
count of the inner social and political life of 
the Russian Government. His evidence was 
a remarkable indictment of the abuses and 
brutalities of the system. His evidence, 
which occupied the greater part of one day’s 
sitting, read like a page out of the history of 
the Middle Ages, and is regarded as the 
great event of the trial. The object of call- 
ing him as a witness was to prove the accu- 
racy of a number of allegations against the 
method of the Russian Government which 
were contained in the confiscated pamph- 
lets. Another witness nearly as impressive 
was MM. Buchholz who spoke as a man of af- 
fairs who had practical experience of the 
grinding tyranny he described. He told sev- 
eral stories of injustice and cruelty, and 
pointed out that the murderers of Ministers 
were the deliberate avengers of their victims, 
that punishment followed their tvrannous 
measures as inevitably as effect followed 
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cause. The whole legality of this prosecu- 
tion for sedition is questioned by lawyers. 
The Russian Consul-General at Konigsberg 
supplied the German authorities with a 
translation of the Russian Criminal Code, 
showing that the essential condition of the 
validity of legal proceedings in Germany for 
sedition against the Czar and his empire is 
that reciprocal treatment shall be meted out 
by the Russian Government for similar of- 
fences within its jurisdiction. The Russian 
Consul-General omitted, however, the sav- 
ing clause, which demanded that the recip- 
rocity in question must be explicitly guaran- 
teed by act, statute, or treaty. Such an un- 
derstanding only exists between Russia and 
Austria. The German authorities blindly 
accepted the Consul-General’s assurances 
without further inquiry, and on the seventh 
day of the trial the testimony of experts 
proved that reciprocal treatment was not 
guaranteed, and frantic inquiries to ail the 
Foreign Departments of State confirmed 
the discovery. 

The real defendants in this remarkable 
trial were not the nine poor prisoners in the 
dock, but the Czar and his Government, and 
all interest during this trial was diverted 
from the peasant prisoners to the internal 
state of Russia. This change of interest was 
the work of the admirabie Bar employed for 
the defence. In legal acumen, in dexterity 
in catching a point and manipulating it, in all 
the qualities that go to make able cross-ex- 
aminers and forceful advocates, thev were 
the superiors of the Crown lawyers, and in 
knowledge of law—German and Russian— 
they were the superiors of the Bench. 


An electrocution at Sing Sing is thus de- 
scribed in the Law Times: 

The toilet of the chair is a somewhat dread 
ordeal. First comes the barber, who crops 
the hair close to the scalp, and shaves on the 
left side of the head a space about the size of 
a fiveshilling piece. A bath follows, and the 
prisoner is next led to a cell where he puts 
on the last suit he will ever wear. The right 
leg of the trousers has the outer seam ripped 
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from about the ankle to the mid-thigh. And 
now give him fortitude, for his hour is verily 
come. , 

The incandescent lamps blazing in the 
death chamber testify that the great dynamo 
200 yards away is ready to do the bidding of 
the executioner. As the condemned man 
enters, these lamps are turned off, and the 
current now brings darkness. In the middle 
of the room stands the chair, furnished with 
solid straps, and the metal cap at the back to 
receive the head. A few seconds and the 
man sits pinioned in the chair; he can move 
but a fraction of an inch. Behind the chair 
stands Davis, the executioner, who draws 
back the murderer’s head and fits the cap 
over it. Not a word is heard except the 
chaplain’s recitation of the service for the 
dead. When the head is made fast, and the 
face compressed by a band, Davis steps to 
the front of the chair and rapidly surveys the 
body straps. All is complete. The warden’s 
signal to the executioner is scarcely percepti- 
ble, and Davis throws the lever on the 
switchboard. Behind a screen another offi- 
cial turns on the power, and the current of 
death flows through the rigid frame in the 
chair. The flesh and muscles of the mur- 
derer suddenly swell, and the leather bind- 
ings groan. Silence succeeds, and a doctor 
now comes forward to the chair. Fifty sec- 
onds pass, and at a sign from the doctor the 
current ceases and the stethoscope is ap- 
plied. Two doctors join the first; the resuit 
of their conference is reported to the warden, 
who makes his silent signal as before, and a 
second time the figure in the chair—inani- 
mate to all appearance now—is swept by that 
resistless current. This time there is no re- 
sponse. Is the victim dead? No one truly 
knows, but it is seemingly a corpse that 
falls from the loosened fastenings, and it is 
certainly a corpse that is laid some hours 
later on the dissecting-table. 





THE unfortunate position of “The Dog be- 
fore the Courts” catls forth the following 
protest from The New York Law Journal: 

There is a custom—more honored in the 





breach than the observance—for judges 
when a dog case comes into court to try to 
be funny. Some passable humor has been 
evolved, but most of the effusions are trite 
and flat. We respectfully suggest to the ju- 
diciary of the land that the traditional obliga- 
tion of writing a “comic” in every dog case 
be now considered fully discharged, and that 
from this time forth man’s best animal 
friend, when he is haled into court, be treated 
with the seriousness and respect which he 
would demand and which really are his due. 

In matters of legal substance also a cava- 
lier and inconsequential spirit has been in- 
dulged. The dog has too often been viewed 
as an outlaw among domestic animals. There 
has been considerable casuistry and quib- 
bling whether a dog can be considered prop- 
erty. Some courts hold that at common law 
a dog does not constitute property; other 
courts say that he constitutes a qualified kind 
of property; while the courts of some of the 
newer States, that are least embarrassed by 
precedent, have inclined to look upon the 
dog as property in the ordinary sense. We 
think the latter view is the only rational 
one. . 

Where the courts of a State hold that dogs 
are not property the law should be changed 
by statute. There is no sound reason why 
the owner of a dog should not be able to re- 
claim him by replevin, or recover damages 
for his conversion, or for his injury or de- 
struction if the same occur without contribu- 
tory negligence on the owner’s part. 


THE Foreign Office (says the Journal of the 
Society of Comparative Legislation), has col- 
lected some interesting information as to the 
financial support given in foreign countries 
from State or municipal funds to dramatic, 
operatic, or musical performances. There is 
hardly a country, it would appear, in which 
such aid is not given in some form or an- 
other. France has, in Paris alone, four na- 
tional theatres, which, in addition to occupy- 
ing buildings rent free, receive by way of 
subsidy: the Opéra £32,000, the Opéra 
Comique £12,000, the Théatre Francais 
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£9600, the Odéon £ 4000, subject to certain 
conditions. In the provinces popular con- 
certs are also subsidised. In Germany, the 
Royal Prussian Opera House and Play 
House in Berlin receive £54,000 from the 
revenue of the Crown. In Italy, La 
Scala at Milan receives £3900 a year (for 
fifty performances), and the theatre at Na- 
ples £3200. Portugal has two theatres in 
Lisbon belonging to the State. Sweden has 
its Theatre Royal at Stockholm, receiving 
about £3330, and a Royal Academy of Mu- 
sic; Norway its national theatre at Chris- 
tiania, receiving £1111 a year. In Switzer- 
land most of the cantons grant subsidies for 
music. Spain supports a “Conservatorio of 
Music and the Drama” at Madrid at a cost of 
about £7300 a year. In Belgium, most of 
the large municipalities subsidise one or 
more theatres, and in many cases own them, 
the management being subject to strict reg- 
ulations. The Opera House at Vienna was 
built out of State funds at a cost of more 
than half a million, and receives a subsidy of 
£24,000 a year. Hungary has four subsi- 
dised theatres. In Egypt, an annual subven- 
tion of £5000 is given to the Société Ar- 
tistique for sixty representations (thirty-six 
opera, twenty-four comedy) at Cairo and 
Alexandria. Athens keeps up the tradition 
of Pericles—intervallo—by a subsidy of £125 
to £250 a year. Denmark and Russia are 
the two countries which take the subject 
most seriously. In Denmark, the Royal 
Theatre, Copenhagen, is under the manage- 
ment of the Ministry of Religion and Educa- 
tion and the aim is to produce impartially the 
best dramatic works of ancient and modern 
authors and composers. Sad to relate, this 
elevation of aim results in an annual deficit 
of about £10,000. In Russia also the thea- 
tre is looked upon as an educational institu- 
tion which ought to be within the reach of 
all. It is possible to enjoy the opera for 5d., 
Russian plays for 3d., and French and Ger- 
man plays for 9d. or 10d. To this end three 
Imperial theatres are supported by the Em- 
peror at St. Petersburg, and three at Mos- 
cow, at a cost of £300,000. A sort of Peo- 
ple’s Palace—“Nazodny Dom”’—is also 


anny 


maintained at St. Petersburg, Warsaw, and 
Kieff, under the direction of the temperance 
societies at a cost of £300,000 a year. 


In the Law Times (London), Wyatt Paine 
says of “Justice of the Peace in the Olden 
Times”: 

The average wage of a skilled artificer or 
shop assistant in the year of grace 1703 was 
£4perannum. A best manservant got £5, 
a best womanservant, £3, ‘second sort not 
above’ £2 Ios., ‘the other sort’ (alas! how 
well the average mistress of the present day 
knows that ‘other sort’) not above £2. A 
generous magistracy accorded a master car- 
penter and plumber, working as a jobber, the 
princely wage of Is. 6d. per day with- 


out provisions, or ‘with meat’ gd. ‘The 
second sort,’ Is. a day, or ‘with meat’ 
6d. Nor was it possible for a gener- 


ous employer to give higher wages, even if 
he felt, in the language of Mrs. Gamp, ‘so 
dispoged,’ the schedule ending: ‘None shal! 
give greater wages than these, so rated as 
aforesaid, on pain of £5, and ten days’ im- 
prisonment without bail. The servant con- 
victed of taking more wages than so rated 
shall suffer twenty-one days’ imprisonment 
without bail.” Multifarious and strange 
were the general duties of magistrates in the 
days when Queen Anne was not dead, and 
legislators had yet to learn that religion can- 
not be regulated by an Act of Uniformity, 
or morals by the gentle persuasions of 
pillory and whipping at the cart’s tail. 
Amongst other things, justices (perhaps be- 
cause under an earlier dispensation some 
people had entertained angels unawares) 
were required to impress upon their neigh- 
bors the sacred obligations of hospitality bv 
Act of Parliament, it being provided by 1 
Jac. 2, c. to (under penalty of 4os.), that 
none of the royal servants ‘in their prog- 
resses shall be compelled to pay above 6d 
per night for a bed for themselves, nor above 
3d. for a bed for their servants; and where 
they pay for their diet, or provender for their 
horses, lodging shall be provided for them 
and their servants for nothing.’ 
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Religious persecution was rife every- 
where, and prosecutions for ecclesiastical 
offencesnumerous, consequently due enforce- 
ment of the penal Acts of the period against 
“dissenters and such-like vermin’ must have 
occupied a considerable amount of the time 
and attention of the worthy administrators 
of the law. 

As may be expected, eating flesh in Lent 
or on fish-days was a heinous offence, pun- 
ishable by fine or imprisonment, during the 
happy Carolinian period of English religious 
freedom; and by 35 Eliz., c. 7 (not then re- 
pealed), ‘any person suffering such offence in 
his house and not discovering it forfeited 
13s. 4d.’ Where, however, a person, ‘being 
sick and in physick and much inclined to 
sickness and of a weak constitution of body, 
could not eat or feed upon fish or restrain 
from eating of flesh,’ the archbishop, or the 
vicar of the parish as his deputy, might 
grant the invalid a special license rendering 
him no longer liable to penalties. If how- 
ever, the interesting invalid, in search of 
health, ventured to travel on a Sunday and 
fell among thieves during his journey, his 
lawful penalties against the hundred were 
forfeited as a punishment for his wicked and 
illegal peregrinations. 

General warrants at this period were still 
in vogue, and any two justices desirous of 
‘flushing a covey’ of vagabonds had only to 
issue a precept under 7 Jac. 1, c. 4, tothecon- 
stabie and headboroughs of the district in 
which he resided to secure sufficient dein- 
quents to satisfy any reasonable being’s judi- 
cial cravings. The condign punishments 
ordinarily inflicted by ‘Mr. Justice Shallow’ 
were, however, sometimes tempered by 
economical considerations, and his wrath 
against beggars on the highway seems to 
have applied to the flagitious act in his own 
immediate neighborhood rather than to beg- 
ging in the abstract; a special license to beg, 
under 22 Hen. 8, c. 12, being occasionally 
granted to ‘a very poor man’ upon an in- 
formation that ‘the town where he resided 
is at present charged with more poor and 
impotent folk than it is able to relieve.’ Two 


hundred years since, in spite of the startling 
lesson of the 30th Jan. 1649, the doctrine of 
Divine right still flourished, and the healing 
power of the Creator’s vicegerent in cases 
of scrofula was fully believed in, and often 
implored by the sick; though, in order that 
virtue should not go out of the sacred body 
of the monarch twice, a magistrate’s certifi- 
cate that the ailing child had not already 
been touched was requisite before the 
health-giving finger of royalty could be im- 
pressed on the unfortunate sufferer from 
King’s Evil. 

In spite, however, of this precaution, the 
supply was not equal to the demand, and 
Charles II., by Order in Council, established 
a close time for monarchs, during which their 
healing virtues were allowed to accumu- 
2 oe 
Even the majesty of death was not 
exempt from magisterial jurisdiction, a 
special statute enacting (30 Car. 2, c. 3), 
under penalty of £5, recoverable by distress, 
that no corpse should be shrouded for buria! 
in any material save pure wool only. And, 
in order to prevent any evasion of this post- 
mortem encouragement of the wool trade, the 
poor body could not receive the last rites of 
the Church, or rest in holy ground to wait 
the great awakening, without a magistrate’s 
warranty that it had been duly enwrapped in 
proper taxpaying cere clothes. 

THE following Lawyer’s Funny Stories are 
related by Eli Perkins in the Sunday Maga- 
sine: 

They told me a story up in Oldtown, 
Maine, about Chief Justice Melville W. Ful- 
ler. 

Young Fuller belonged to the Oldtown 
Debating Club. One evening the debate 
was for and against capital punishment. The 
deacon of the church was for hanging, and 
young Fuller opposed him in the debate. 

Deacon Skinner began his debate with a 
knock-down argument. He held up a big 
family Bible, saying: “I will read to you de- 
baters who oppose capital punishment what 
God said to Moses: ‘Who so sheddeth man’s 
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blood, by man his blood shall be shed.’ 
That’s what God said and Moses wrote. 
Now, boys, come on with your Blackstone 
and Chief Justice Marshall!” Then, after 
throwing his bombshell, the old deacon sat 
down like a victorious gladiator. 

Then up rose young Fuller. “Deacon 
Skinner,” he said, “the law that you and 
Moses indorse is nonsense. It has no logic 
in it. Your Mosaic law is that if a man kills 
aman another man must kill him. See what 
a logical deduction such a law would bring 
you to. Here one man kills another; another 
man kills him—and so on till we come to the 
last nan on earth; who’s going to kill him? 
He can’t kill himself, for the law forbids sui- 
cide. Now, deacon, what in thunder are you 
going to do with that last man?” 

Twenty years after this, Lawyer Fuller 
made another wise and witty answer before 





Judge McArthur when he was practising law 
in Chicago. 

In his speech before the Judge, Mr. Ful- 
ler pleaded his client’s ignorance of the law 
in extenuation of an offense he had com- 
mitted. 

“But, Mr. Fuller,” 
man is presumed to know the law. 
ance of the law is no excuse, you know.” 

“Yes, your Honor,” responded Mr. Ful- 
ler, “I am aware that every shoemaker, 
tailor, mechanic and illiterate laborer is pre- 
sumed to know the law—yes, every man is 


said the Judge, “every 
Ignor- 


presumed to know it—except the Judges of 
the Supreme Court, and we have a Court of 
Appeals to correct their mistakes.” 

In Elmira, New York, the old hgme of ex- 
Governor Hill, the lawyers tell a good story 
about “one Dave Hill,” as they call him 
there. 

“Governor Hill is a lawyer,” said Con- 
gressman Ray of Norwich, “but he has al- 
ways kept it quiet. However, he had one 
quite famous case. He defended a man 


named Gibson for defrauding the revenue. It 
was a tobacco case, and went to two Courts, 
Supreme and Superior. Everybody was sur- 
prised that Hill could take it so high; but he 





did. Well, Gibson finally was convicted and 
was sent to Sing-Sing for ten years. 

“Then,” continued Congressman Ray. 
“Hill sent in his bill for a thousand dollars. 
Gibson’s family kicked at this. They 
thought that the charge was too high. The 
Governor was a little sensitive about this. 
He is a fair man in his dealings, and looked 
around to get the opinion of his brother law- 
yers about fees in revenue cases. In New 
York, the next day, Governor Hill met Wil- 
liam M. Evarts, the great constitutional law- 
yer who defended Andrew Johnson and 
Henry Ward Beecher. 

“*VYou’re just the lawyer I want to see, 
Mr. Evarts,’ said Hill, grasping his hand en- 
thusiastically. ‘“You’ve had a good many in- 
ternal revenue cases, haven’t you?’ 

“*Oh, ves, a good many,’ said Evarts. 

“Well, Mr. Evarts, what is the custom 
about lawyers’ fees in those cases?’ 

“Oh, just the same as with any other 
law,’ said Evarts. ‘We simply charge ac- 
cording to the work we do.’ 

“*Now, Mr. Evarts,’ said Hill confiden- 
tially, ‘do you think I charged Gibson too 
much. Did I really charge him too much? 

“Well, Governor,’ said Mr. Evarts, delib- 
erately, ‘the thought occurs to me, Mr. Hill, 
—simply occurs to me, you know—that 
p-e-r-h-a-p-s Gibson might have been con- 
victed for—for less money.’ ” 

The last time I met William M. Evarts, 
our late great lawyer and diplomat, was on 
the Boston & Maine train going up to his 
old Windsor, Vermont, farm. 

“Have you seen your son Sherman to- 
dav?” I asked, holding up a newspaper with 
a quarter-page cut in it. 

“No, I can’t see anything you know; I’m 
almost blind.” 

It brought tears in my eyes to see the 
great statesman open his blind eyes and still 
not be able to see Roger Sherman Evarts, 
the boy he worshiped. 

As we passed New Haven I asked the law- 
yer how one ought to lie in the Pullman to 
sleep well—head to the engine or feet?” 
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“You shouldn't come to a lawyer with 
such a question as that, Eli,” he said. 
“That's a railroad question. You should go 
to a railroad man with that. You should go 
to Depew.” 

“But Depew is a lawyer, isn't he?” I said. 

“Well, y-e-s, Depew is a lawyer—he is a 
lawyer; but all the law Depew knows 
wouldn't bias his answering any question.” 

A moment afterwards Evarts smiled dryly 
and said: “When you ask me whether you 
should lie on the right or left side to sleep 
well, perhaps I ought to say that in your 
case, Eli, you will lie anyway.” 

When Depew asked Evarts what he 
thought eventually would become of all the 
thoroughly wicked and depraved, he said: 

“Well, Mr. Depew, they all probably will 
practise law a little while, then eventually go 
into politics and become Congressmen or 
Senators.” 

Robert Ingersoll was a good lawyer, and 
powerful in cross-examinations. The great 
agnostic was such a devoted husband that 
infidelity on the part of a husband always in- 
furiated him. He held that’a man’s love 
should be given sacredly to his wife first, last 
and all the time. 

In a divorce case in*Peoria Mr. Ingersoll 
believed that the defendant had been untrue 
to his wife, and he opened upon him with a 
severe and scathing cross-examination, 

“You say, sir,” he began, fastening his 
searching eyes on the witness, “that you 
have always been faithful to your marriage 
vows?” 

“Well—ves,” hesitatingly. 

“But you have associated with 
women?” 

“T presume so.” 

“Knocked around town with the boys to 
see them, I presume?” 

“No, sir.” 

“Oh! They came to see you—in your 
own house? You look like it. Now what 
women came to your house? No dallying— 
what woman—?” 

“Judge,” appealed the witness, “must I 
answer these foolish questions?” 


other 


“Yes, answer,” said the Judge, sternly. 

“Now,” said Ingersoll, feeling that he had 
the man in his grasp, “what woman, other 
than your wife came to your house in your 
wife’s absence?” 

“W ell—ah—” 

“Answer! Don’t prevaricate!” said Inger- 
soll, pointing his finger right into the man’s 
face. “Answer! Who was it?” 

“Judge,” said the witness with an appeal- 
ing look, “must I answer?” 

“Yes, go on, answer!” said the Judge 

“Out with it!” hissed Ingersoll. ‘Who 
was that woman?” 

“She w-was—” the witness answered. 

“Out with it!’ cried Ingersoll. “No lying 
now, shame-faced man!” 

“She was,” lisped the witness, with a quiet 
wink at the jury, “she was my mother-in- 





law.” 

Judge Brady, for many years a popular 
city Judge in New York, could tell hundreds 
of legal stories, especially about Irish wit- 
nesses 

“One day,” said the Judge, “O’Rafferty 
was up before me for assaulting Patrick 
Murphy. 

“*Mr. O’Rafferty,’ I said, ‘now, why did 
you strike Mr. Murphy?’ 

“*Because, yer honor, Murphy would not 
give me a civil answer.’ 

“What was the civil question you asked 
him? 

“*T asked him as polite as vez plase, yer 
honor, says I: Murphy, ain’t your own 
brother the biggest thafe on Manhattan 
Island, excepting yourself and ver uncle who 
is absint in the penitentiary in Sing-Sing? 

“*And what rude answer did he give to 
such a civil question?’ 

“*He said to me: Av course, O’Rafferty, 
prisint company excepted, so I said: Mur- 
phy, you’re another, and thin, yer honor, I 
struck him wid me fist, I did!’ ” 

The most laughable and dignified anti- 
climax perhaps ever made was made by Mr. 
Evarts when he was “swinging around the 
circle” with President Hayes. Mr. Evarts 
and a few fricnds drank the champagne and 
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did the speechmaking during that famous 
journey across the continent, while Presi- 
dent Hayes and Lucy, his wife, entertained 
tlhe temperance people and Y. M. C. A’s. 

In Omaha a dinner was given to the Pres- 
ident and his party, and as usual it fell upon 
Mr. Evarts to make the after-dinner speech. 
In this speech, of course, he complimented 
the West and ended up his line of sweet say- 
ings in the following anti-climax, delivered 
in the great orator’s most dignified and im- 
pressive manner. 

“Yes, gentlemen and ladies of Omaha, I 
like your great and growing West. I like 
her self-made men; and the more I travel 
West, the more I meet her public men, the 
more I am convinced of the truthfulness of 
the Bible statement that the wise men came 
—came from the East!” 

Tiren came a 
of laughter. 

“The only thing that saved you,’ said 
Editor Rosewater of the “Bee” as he grasped 
Evarts’ hand, “ is the fact that there really 
are not ten men in this audience that didn’t 
come from the East. Your anti-climax is 
taken as a compiiment.” 

Horace Porter, lawyer and Ambassador 
to France, told me this story on Bishop 
Potter: It that Bishop Potter 
gaged a woridly coachman who formerly was 
employed by Bishop Farley of St. Patrick’s, 
and afterward by Richard Croker, the patron 
saint of Tammany Hall. 

“On Sunday morning,” said General Por- 
ter, “the new coachman drove Bishop Potter 
to the rear entrance of Grace church on 
Fourth avenue, and then started for a saloon 
across the way. 

“Here, Patrick,” said the surprised bishop, 
“don’t go in there! Come back!" 

But Patrick went right into the saloon, 


great cheer, ending in shouts 


seems en- 


- 





stayed a moment, and came out wiping his 
mouth on his sleeve. 

“Didn’t you hear me call you, Patrick?” 
asked the bishop sternly. 

“Yis, ver reverence, I did—indade, | did!” 
said Pat regretfully. 

“But why didn’t you come back?” 

“T would have stopped, ver reverence,” 
said Pat humbly; “but on me soul—bad luck 
to me—-I didn’t have the price fer but one 
drink!” 

In his second article on “Irregular Asso- 
ciations,” Professor George Wharton Pep- 
per discusses “The Right to Act in the Com- 
mon Name” and “The Right to Sue in the 
Common Name.” On the first of the ques- 
tions he savs: 

Summing up the discussion of the topic 
under consideration, the following concius- 
ions may be stated: that in no case will a 
court either of law or equity inquire at the 
instance of a private citizen into the right of 
associates to act in corporate form; that in 
no case will a court of equity, even at the in- 
stance of the attorney-general, inquire into 
the right of associates to act in corporate 
form; that either a court of law or a court of 
equity will at the instance of a private citi- 
zen inquire whether or not associates possess 
the substantive right to do acts directlv af- 
fecting the interest of the plaintiff; and that 
where a statute exists expressly recognizing 
the right of a court to inquire into the au- 
thority for corporate action it will be so con- 
strued as to limit the inquiry to questions of 
substance as distinguished from questions of 
form; and, in the case of substantial rights, 
to an investigation only of their acquisition 
by the associates and not to a consideration 
of whether the rendered 
themseives to a judgment of forfeiture. 


associates have 


"oll 


we 
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ATTACHMENT. (SEIzURE—PROCEDURE—SERVICE.) 
SUPREME Court OF LOUISIANA. 
In Lehman & Co. v. Rivers, 35 Southern 
Reporter, 296, it was contended that an at- 
tachment of the rights of a debtor in a suit 
which he had pending was not legally 
levied so as to entitle the attaching plaintiff 
to a lien on the right, the attachment defend- 
ant subsequently being declared a bankrupt. 
This contention was based on the fact that 
though notice of the attachment was served 
on the clerk of the court and on the creditor 
of the right, no notice was served on the 
debtor of the right until garnishment pro- 
ceedings wre commenced after judgment had 
been obtained in the attachment proceedings. 
To this contention the court replies: “While 
we think that in seizure of a right in suit 
notice should be served upon the debtor of 
the right, as well as upon the custodian, we 
do not think that we should hold that the 
lien recognized, as before mentioned, is lost 
because there was delay in notifving the 
debtor, when there was none in notifying the 
custodian.” The court cites Citizens’ Bank v. 
Miller, 45 La. Ann. 493, 12 South. 516, to the 
effect that a creditor seizing a right in liti- 
gation by his debtor is bound by the decree 
rendered in the suit instituted by him. There- 
fore, the court does not think that the debtor 
of the right has any interest in having the 
date of the attachment changed so as to de- 
feat the lien claimed by the attachment plain- 
tiff, especially where the creditor of the right 
has filed an answer and thus appeared in the 
attachment proceedings. 


CARRIERS. (RIGHTS OF DELAYED PASSENGER.) 
SUPREME COURT OF SOUTH CAROLINA. 

Miller v. Southern Ry. Co., 48 Southeas- 
tern Reporter, 99, was an action by a passen- 
ger against a carrier to recover damages for 





a delay. It appeared that plaintiff was in- 
formed that the train was due to leave 20 
minutes late, and did so leave, but only pro- 
ceeded a short distance down the vard when 
it stopped and remained there to hours; and 
that the conductor of the train refused to 
give the passengers any information as to the 
probable extent of the delay or the cause 
thereof. The court held that under these 
facts, plaintiff had a cause of action and 
might recover exemplary damages, as a rail- 
road company is chargeable with damages 
for delay in running its trains according to 
schedule time, unless such delay cannot be 
prevented by the exercise of reasonable care; 
but that actual damage for inconvenience, 
loss of time, or fatigue caused by the delay 
could not be recovered unless some pecun- 
iary damage or personal loss had resulted to 
plaintiff. 


CEMETERIES. (BurRIAL Lor—REsIDUARY LD EVISE 
—DESCENT.) 

SUPREME Court OF RHODE ISLAND. 

In re Waldron, 58 Atlantic Reporter, 453, 
was a proceeding for an opinion as to 
whether or not a burial lot in a cemetery 
passed under a general residuary clause to 
testator’s widow. The court cites Derby v. 
Derby, 4 R. I. 414, wherein it was held that 
an executor empowered to sell all the tes- 
tator’s real estate to pay pecuniary and resid- 
uary legacies was not warranted in selling a 
burial lot, unless specially directed by the 
will, and notes the implied approval of this 
doctrine in Gardner v. Swan Point, 20 R. I. 
646, 40 Atl. 871, 78 Am. St. Rep. 897. At- 
tention is called to the improbability of a tes- 
tator having in mind a burial lot when mak- 
ing a residuary devise. It is further noted 
that a burial lot, where bodies have ben bur- 
ied, cannot be mortgaged for a debt, and that 
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a deed of it carries only a right to use it for 
burial purposes. With these facts and au- 
thorities in mind the court says: “While we 
do not mean to say that a burial lot is not 
property, yet all of these limitations tend to 
show that it has been shorn of so many of 
the ordinary attributes of property as to 
raise the presumption that it is not intended 
to be passed under a general devise in which 
it is not specially mentioned. A strong rea- 
son for this is found in the right to control 
the corpse, as between a widow and next of 
kin, as shown in Pierce v. Swan Point, 10 
R. I. 227, 14 Am. Rep. 667, and Hackett v. 
Hackett, 18 R. I. 155, 26 Atl. 42, 19 L. R. A. 
558, 49 Am. St. Rep. 762. The right of cus- 
tody of the remains and the right of property 
in the burial lot should go together, where it 
is possible. Following the doctrine of Derby 
v. Derby, 4 R. I. 414, and the implied ap- 
proval of it in Gardner v. Swan Point, 20 R. 
I. 646, 40 Atl. 871, 78 Am. St. Rep. 897, a 
burial lot does not pass under a general 
residuary devise, but it descends to the heirs 
as intestate property. It is a family burial 
lot. It is that fact alone which gives a pecul- 
iar limitation to its tenure. The heir takes it 
subject to all the conditions for which the an- 
cestor held it. A sort of trust attaches to the 
land for the benefit of the family. Neither 
the widow nor the child can be excluded 
from it for want of title, yet such a result 
might follow if the tenure was like that of the 
other real estate. Children could exclude a 
widow, or a widow could exclude children, 
by virtue of ownership of the land. The view 
therefore, taken in Derby v. Derby, supra, 
was founded in sound reason and policy, and 
it has been regarded as the law in this state 
for a long time. It did not quite touch the 
point involved here, because the question was 
whether the lot should be sold to pay debts 
or legacies. Still we do not hesitate to fol- 
low its doctrine.” 


Accordingly the court was of the opinion 
that a burial lot does not pass by a residuary 
clause in a will, but descends to testator’s 


heirs as intestate property. 
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DAMAGES. (ASSESSMENT ON DEFAULT.) 
SUPREME Court OF RHODE ISLAND, 
Dyson v. Rhode Isiand Co., 57 Atlantic 
Reporter 771, is a learned and scholariy 
opinion delineating the practice in assess- 
ment of damages on default from the earliest 
times to the present. The Court reviews 
the authorities on this point and quotes ex- 
tensively from Coke, the Year Books and 
other authorities. As a result the court 
comes to the conclusion that the court has 
authority to assess damages on default, with 
or without the aid of a jury, and that in case 
a jury is called in to determine the damages 
the court has inherent power to award more 
or less than the jury award. For those de- 
siring to brush up on their Latin and law 
French this opinion is of special interest as 
is contains numerous quotations from the 
authorities in the original. As the opinion 
may, perhaps, be unavaiiable to many of our 
readers, who nevertheless desire to be up on 
legal forms, we quote the form of a writ ad 
inguirendum de damnis as given in the opinion. 
This writ is as follows: “Rex vic’ salutem. 
Ostensum est nobis ex parte P. de L. quod cum 
B. de S. in curia nostra, etc., sum’ esset ad res- 
pondend’ cidem P. de placito quare cepit uniun 
equum ipsius Petri in separali ipsius Petri, & 
cum injuste detinuit contra vadium & pleg’, & 
idem B. venisset in eadem curia & divisset quod 
ipse cepit averia ila in damno suo pascentia sep- 
aralem pasturam ipsius Bernardi & partes hinc 
inde positissent se in juratam patriae, per quam 
postea in eadem curis nostra convictum fuit quod 
praed’ Bernardus averia cepit in damno suo in 
scparali pastura insius Bernardi, ita quod idem 
Bernardus per considerationem curiae nostrae 
haberet retornum averiorum  praedictorun: 
Praefatus Bernardus licét praedictus Petrus 
rationabiles & suf ficientes emend’ pro damnis 
& transgressione praedictis sae vius ct obtulerit. 
pracdicta averia detinet imparcata, contra legem 
& consuetudinem regni nostri, ad damnum 
ipsius Petri non modicum & gravamen. Et 
quia nolumus quod praedictus Petrus injurictur 
hac parte, tibi praecipimus quod in pracsentia 
corundem Petri & Bernardi ad hoc praemoni- 
torum si interesse voluerint, per sacramentum 
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probor & legalium hominum de visnetu illo 
neutri parti suspector, diligenter inquiras quae 
damna praedictus Bernardus habuit occasione 
transgressionis praedictac. Et quam citius 
dictus Petrus cidem P. satisfecerit de damno 
illius juxta taxationem corundem juratorum, 
pracdicto averia eidem Petro sine dilatione 
liberari facias juxta eundem valorem & precium 
cujus fuerunt tempore quo fuerunt cidem 
Barnardo retornata. Et qualiter, etc. Et 
habeas, etc.” 


DOCKED HORSE. (CONSTITUTIONALITY OF STAT- 
UTE PROHIBITING USE OF UNREGISTERED DOCKED 
HORSE.) 

SUPREME CourRT oF COLORADO, 
In Bland v. People, 76 Pacific Reporter 

359, it was contended that Laws Col., 1899, p. 

175, c. 93, prohibiting the use of unregistered 

docked horses was in derogation of Const. 

U. S. Amend. 14, providing that no state 

shall deprive any person of property without 

due process of law, and Const. art. 2, 43, 

providing that all persons have natural, es- 

sential and inalienable rights, among which 
is the right of possessing and protecting 
property. It was further contended that the 
statute in question was an unreasonab‘e ex- 
ercise of the police power. This statute pro- 
hibited the docking of horses and provided 
for the registration of horses that were 
docked at the time the statute went into ef- 
fect but prohibited the use of unregistered 
docked horses. The court says that the 
docking of a horse’s tail is cruelty, not only 
because of the torture inflicted by the opera- 
tion, but because by depriving the horse of 
the use of the tail he is deprived of the use 
of a weapon supplied him by nature for his 
protection from the myriads of winged pests 
that infest the land. Numerous authorities 
are cited to the effect: (1) That it is within 
the police power of the state to prohibit 
cruelty to animals, because such prohibition 
is a protection to the animals and tends to 
conserve the public morals; (2) That in the 
exercise of the power the Legislature may 
adopt such reasonable means as are neces- 
sary to accomplish the purposes of the 





statute; (3) That to the Legislature is con- 
fided a large discretion in declaring the pub- 
lic policy, and that, unless the legislation is 
clearly and palpably in violation of the funda- 
mental law, it will be sustained; (4) That all 
property is held under the implied obligation 
that the owner’s use of it shall not be in- 
jurious to the public. The court then says 
that these propositions, being established by 
abundant authority, it remains to be deter- 
mined whether the means adopted by the 
Legislature for the purpose of preventing the 
species of crueity forbidden by the statute 
can be regarded as a reasonable exerise of 
the power confided to the Legislature. As it 
provided for the registration of horses 
docked at the time the statute went into ef- 
fect, the court considered it reasonable to 
prohibit the use of unregistered docked 
horses. The character of the offense prohib- 
ited by the statute is such that something 
more than the mere prohibition of the dock- 
ing was necessary to accomplish the purposes 
of the act, and the means employed by the 
Legislature are probably the most efficient 
that couid be devised to prevent the docking. 
“The whole scheme and purpose of the act 
would probably fail if the use of the docked 
animal were not prohibited, and as the act is 
clearly intended to conserve the public mor- 
als and to protect the horses, and as the 
means employed by the Legislature to effect- 
ively prevent the cruelty prohibited by he 
statute are reasonabie and consistent with 
the poiicy of the state as declared by the act, 
and are measures necessary for the protec- 
tion of the interests of the public, it becomes 
our duty to uphold the statute.” 





EMINENT DOMAIN. (ExeERcISE,OF,RIGHT—ELEc- 
TRIC RAILROAD THROUGH RURAL DiIstTRIcr— 
DEFLECTION FROM HIGHWAY.) 

SUPREME Courr OF ILLINOIS. 


Hartshorn v. Illinois Valley Traction Co., 
71 Northeastern Reporter 612, was a pro- 
ceeding by an electric railroad incorporated 
under the general laws of Illinois of 1872 
(Laws 1871-2, p. 625) to condemn private 
property for a right of way. As the con- 
templated road was in the main to deflect 
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from the highway in its course the question 
arose as to whether or not the railroad com- 
pany could exercise the right of eminent do- 
main. The court quotes from Harvey v. 
Aurora & Geneva R. R. Co., 174 Ill. 95, 54 
N. E. 163, to the effect that a street railroad 
is a road constructed on a street or highway 
for the purpose of conveying passengers liv- 
ing upon or having business on such street 
or highway; that its main object is to accom- 
modate street travel; that though it may di- 
verge from the street or highway where the 
confirmation of surface or the position of 
streams make it necessary, yet it may not 
like a steam railway, locate its route across 
the country, without reference to the accom- 
modation of local travel along the highways 
in order to reduce time and distance for 
passengers traveling from city to city or 
town to town. The court then says: “So far 
as the street railroads are authorized to 
travel through the country districts, it is 
upon the theory that they will be of benefit 
to the rural inhabitants, and not that only 
those living in towns, where regular stations 
shall be maintained, shall be the beneficiaries. 
As was said in the Harvey Case, supra, they 
are presumed to follow the highways, mak- 
ing all the stops necessary for the accommo- 
dation of the people living along the high- 


ways. The fact that they have adopted 
electricity as their power, instead of the 
horse or dummy, cannot enlarge their 


powers or lessen or change their duties. If 
the country districts are so sparsely settled 
that the traffic along them will not support 
such roads following them, then their con- 
struction is not a public necessity, and the 
power of eminent domain, upon the theory 
that they are to exercise a public function, 
cannot be called into action in their behalf. 
If they seek to travel across the country as 
do steam railroads, disregarding highways 
and disregarding the interests and conven- 
iences of the country people, let them or- 
ganize under the law regulating steam rail- 
roads, and be subject to the regulations or 
the statute and the burdens cast upon such 
railroads. On the other hand, if they wish 
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to avoid these burdens and to avail them- 
selves of the greater freedom and the right 
to burden the highways, then they must be 
willing to observe and perform the duties 
that they owe to the public as such.” 


ESTOPPEL. (SIGNING INSTRUMENT AS WITNESS.) 
SUPREME CouRT OF LOUISIANA. 
In Brian v. Bonvillain, 35 Southern Re- 
porter 632, the court holds that a person 
may be estopped by signing as a witness an 
act in which third persons contract with each 
other and with reference to rights in which 
he has an interest. 
FRAUDULENT CONVEYANCES. (INNOCEN1 
MOTIVE.) 
SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
Matthews v. Thompson, 71 Northeastern 
Reporter 93, involved the validity of a con- 
veyance by an insolvent, made without mo- 
tive to defraud. A husband conveyed to his 
wife practically all of his property on con- 
sideration of love and affection, being at the 
time, to the knowledge of both parties, in- 
solvent. The conveyance was in trust with 
power to sell and apply the proceeds to the 
payment of taxes and of such other debts and 
personal expenses of the grantor as it might 
seem judicious to the grantee to pay, and on 
the grantor’s death to sell any part of the 
property then remaining unsold and dis- 
tribute the net proceeds among the persons 
and in the manner and proportions desig- 
nated in the grantor’s will, and in default of 
such will, among the persons who would 
have inherited the premises had the grantor 
died seized thereof intestate. In other words, 
no provision was made for the payment of 
the grantor’s debts except such as the gran- 
tee might elect to pay. The court says that 
the mere fact that a conveyance is voluntary, 
especially if it is founded on a consideration 
of love and affection, as in the case of a gift 
from a husband to his wife, or from a parent 
to his child, does not necessarily render it 
fraudulent against creditors. But on the 
other hand it is generally, if not universally 
held, that freedom from moral turpitude, and 
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an innocent and honest intention to accom- 
plish a good object in the disposition of the 
property, are not enough to relieve a trans- 
action of this kind from its fraudulent char- 
acter in reference to its effect on the legal 
rights of the creditors. The court then comes 
to the conclusion that the conveyance in this 
case was fraudulent as to the grantor’s credi- 
tors and cites in support of its holding Kim- 
ball v. Thompson, 4 Cush. 441-446, 50 Am. 
Dec. 799; Marden v. Babcock, 2 Metc. 99- 
104; Norton v. Norton, 5 Cush. 524-528; 
Winchester v. Charter, 12 Allen, 606-609; 
Gray v. Chase, 184 Mass. 444, 68 N. E. 676; 
Bullard v. Briggs, 7 Pick. 533-537, 19 Am. 
Dec. 202; Jaquith v. Massachusetts Baptist 
Association, 172 Mass. 439, 52 N. E. 544. 
HIGHWAYS. (RiGHrs OF OWNER OF SOIL TO 
GAME THEREON.) 
SUPREME CouRT OF MINNESOTA. 
L. Realty Company v. Johnson, 100 North- 
western Reporter 94, was an action brought 
by an owner of land over which a highway 
passed to enjoin another from shooting wild 
fowl in their passage over and across the 
highway. The only question at issue was 
in what respect the right of possession and 
control by the owner of the soil over the 
game on its premises was changed by the 
fact that the public had acquired a right of 
passage across the land. The court says that 
the law is well settled that the easement in a 
public street or highway is the public and 
common right to use the same for the pass- 
age of persons and property and the pur- 
poses incidental thereto. But the killing of 
game belonging to the adjacent premises and 
found temporarily in the highway is in no 
manner connected with or incidental to the 
right of public passage and transportation. 
In Lamprey v. Danz, 86 Minn. 317, 90 N. 
W. 578, it was held that inasmuch as every 
person has exclusive dominion over the soil 
which he absolutely owns, an 6wner of land 
has the exclusive right of hunting and fish- 
ing on his land and the waters covering it. 
This being true, the court says that it neces- 
sarily follows that in dedicating a highway 


to the public the owner of the soil reserves 
to himself all of the other privileges and 
rights pertaining to the premises which in- 
clude the right to foster and protect for his 
own use the wild game thereon, and that 
such right and privileges are in no manner 
surrendered to the public in granting the 
easement. It also follows that the public in 
accepting the easement thus granted ac- 
quires no right to kill or molest the game in- 
habiting the property while it is passing to 
and fro across the highway. 


IMMIGRATION. (Porro RICAN NOT AN ALIEN.) 
UNITED STATES SUPREME CouR?T. 

In Gonzales v. Williams, 24 Supreme 
Court Reporter 177, the question was in- 
volved as to whether or not a native of Porto 
Rico who was an inhabitant of the island at 
the time of its cession to the United States 
could be detained as an alien on arrival at 
New York. Counsel for the government 
contended that the test of Gonzales’ rights 
was citizenship of the United States and not 
alienage, but the court did not think so. On 
the contrary, it was of the opinion that as 
Gonzales was not an alien within the mean- 
ing of the Act of Congress of March 3, 1891, 
which provides for the detention and depor- 
tation of alien immigrants likely to become 
public charges, he could not be detained on 
arrival at the port of New York. Having 
narrowed the question down to whether or. 
not Gonzales was an alien within the mean- 
ing of the act of 1891 the court says: “We 
think it clear that the act relates to foreign- 
ers as respects this country, to persons ow- 
ing allegiance to a foreign government, and 
citizens or subjects thereof; and that citi- 
zens of Porto Rico, whose permanent al- 
‘egiance is due to the United States; who 
live in the peace of the dominion of the 
United States; the organic law of whose 
domicil was enacted by the United States; 
and is enforced through officials sworn to 
support the Constitution of the United 
States,—are not ‘aliens,’ and upon their ar- 
rival by water at the ports of our mainland 
are not ‘alien immigrants,’ within the intent 
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and meaning of the act of 1891.” The court 
further calls attention to the fact that the 
immigration laws of the United States were 
put in force and effect in Porto Rico by 
section 14 of the act of April 12, 1900, and 
hence do not operate externally and adverse- 
ly to the citizens of Porto Rico. 


(INTERSTATE COM- 
ro Tax BAR 


INTOXICATING 
MERCE— POWER Of 
VESSEL.) 


LIQUORS. 


STATE ON 


SUPREME COURT OF TENNESSEE. 

In Harrell v7. Speed, 81 Southwestern Re- 
porter 840, plaintiff contended that a vessel 
belonging to a corporation of Arkansas and 
plying between a port in Arkansas and one 
in Tennessee was not subject to the license 
tax imposed by the laws of Tennesee for 
running a bar while the vessel was at its 
landing within the jurisdiction of Tennessee. 
It is admitted that the Legislature of Ten- 
nessee cannot impose a privilege tax on the 
corporation for disembarking its passengers 
and discharging its cargoes of freight at the 
whari in the city of Memphis, or for gather- 
ing passengers to be transported across the 
river to the state of Arkansas. This exemp- 
tion rests on the fact that receiving and land- 
ing passengers and freight are incident to 
their transportation. Therefore, a on 
this privilege would be a burden on inter- 
state commerce, and unenforcible. But the 
court is of the opinion that the same thing 
cannot be said as to a privilege license re- 
quired for maintaining a bar for the sale of 
spirituous liquors on a boat. The court 
cites a long list of cases wherein is affirmed 
the general proposition that the regulation 
of the manufacture and sale of intoxicating 
liquors is peculiarly within the control of 
the States, and within their police power, 
which has not been surrendered to the fed- 
eral government, and holds that the imposi- 
tion of a license on a vessel maintaining a 


tax 


bar for the sale of liquors while moored at 
a landing within the State is not an infringe- 
ment of the right of interstate commerce, 


especially in view of the provisions of the 
By this hoiding the court dif- 


Wilson Bill. 





The Green Bag. 





fers from the view taken by the Supreme 
Court of Louisiana in State v. Frappart, 34 
La. Ann. 140, 





PARTY WALLS. (AGREEMENT BY 
BuILpD— RIGHT OF VENDEE TO 
WALL Is PAID FoR.) 

SUPREME COURT OF 


OwNERS TO 
ASSUME THAT 


MISSISSIPPI. 


In Mayer v. Martin, 35 Southern Reporter 
218, the question arose as to whether or not 
the vendee of a lot on which a party wall 
has been erected may assume that his ven- 
dor has paid his share for the erection 
of the wall. The court in the first place says 
that it is the law that the contract by a lot 
owner to pay half the value of a party wall 
when erected does not run with the land. 
Furthermore, it is settled by Kells v. Helm, 
56 Miss. 700, that the purchaser of a lot find- 
ing a party wall thereon has the right to as- 
sume that any compensation as between his 
vendor and the owner of the adjacent lot has 
been paid. 





PERSONAL INJURIES. (LIAbILITy FOR AGGRA 
VATION OF EXISTING AILMENT.) 
KANSAS City Court OF APPEALS. 


Basham v. Hammond Packing Co., 81 
Southwestern Reporter 1227, was an action 
by an employe to recover damages for in- 
juries caused by-the fall of an elevator in 
which he was riding. It was claimed that 
plaintiff was at the time of his injury suf- 
fering from certain ailments, and that a per- 
son in sound health would not have suffered 
any effects from the accident. Therefore, it 
was contended that plaintiff was not entitled 
to recover any damages. The court calls at- 
tention to the fact that a carrier is liable for 
injuries to an invalid passenger, though it 
be probable that the passenger would have 
sustained no injuries had he been in robust 
health. On this point the court cites Mathew 
v. Railway Co., 78 S. W. 272: Owings v. 
Railway Co., 195 Mo. 182, 8 S. W. 353, 6 
Am. St. Rep: 39: Brown v. Railway Co., 66 
Mo. 588: Fleming v. Raitway Co., 89 Mo. 
App. 140; Allison v7. Railway Co., 42 Iowa 
274: Purcell 7. Railway Co., 48 Minn. 1309, 
50 N. W. 1034, 16 L. R. A. 203. This being 
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the rule, the court concludes that defendant 
was liable, if negligent, even though it did 
not know of plaintiff’s delicate condition at 
or previous to the time of the injury. On 
the point whether ignorance of plaintiff's 
condition would excuse defendant, the court 
cites Fell v. Railway Co., 44 Fed. 248. 


PROSTITUTION. 
CONSTITUTIONALITY.) 

SUPREME CouRt OF W ASHINGION 

In Zenner v. Graham, 74 Pacific Reporter 
1058, it was urged that Act, Washington, 
March 16, 1g03 (Laws 1903, p. 230, ch. 123), 
making it a felony for a male person to live 
with, or accept earnings of a prostitute, was 
in conflict with the 14th amendment of the 
Federal Constitution, and was class legisla- 
tion because it discriminated between male 
and female persons by making it a felony 


(LEGISLATION CONCERNING — 


for a male person to live with or off of, or 
to accept the earnings of a prostitute, while 
a female might do these acts without crim- 
inal liability. To this contention the court 
replies: “The privileges and immunities re- 
ferred to by the fourteenth amendmnt are 
such as are lawiul in their character. Prosti- 
tution is unlawful, and against public policy 
and good morals, and is subject to police 
regulation, and the Legislature may there- 
fore restrict it to such classes or prohibit it 
by such penalties as may be deemed neces- 
sary, without infringing upon the consti- 
tutional provisions referred to.” State v. 
Considine, 16 Wash. 358, 47 Pac. 755; in re 
Considine ( C. C.) 3 Fed. 157; State v 
ols, 28 Wash. 628, 69 Pac. 372; Seattle v. 
Barto, 31 Wash. 141, 71 Pac. 735; State v. 
Sharpless, 31 Wash. 191,.71 Pac. 737. 
SHERIFF’S NOTICE. (VALIDITY OF PUBLICA- 
rION IN SOCIALIST PAPER.) 
SUPREME CouRT OF NEBRASKA, 
In Michigan Mutual Life Ins. Co, v. Klatt, 
98 Northwestern Reporter 436, it was 
claimed that the publication of a sheriff's 
notice of sale in a socialist paper was insuf- 
ficient. It was contended that as the paper 
in which the publications were made was an 


v. Nich-: 


exponent of socialism and its circulation con- 
fined to the believers in such doctrine, whose 
political tenets forbid private ownership of 
property, the publications were of no avail. 
But as it was not disputed that the paper 
had a general circulation and the publica- 
tion otherwise complied with the require- 
ments of the statute the court regarded the 
publication as sufficient, saying: “While it 
appears by the affidavits of defendant’s at- 
torney that the paper is an exponent of so- 
cialism, and its editor a disciple of Karl 
Marx, and that ‘it has no circulation outside 
of that little bunch of proletariats who are 
disciples to the doctrines of socialism,’ pub- 
lication in its pages seems to be a sufficient 
compliance with the Nebraska statutes, and 
there is no complaint of any inadequacy in 
the amdunt realized by the sale. The social- 
ists apparently did not live up to their be- 
liefs any more consistently than other people 
do.” 


SWINDLING. 
PAYMENYT OF LIFE INSURANCE POLICY.) 


(PRETENSE OF DEATH TO SECURE 


CouRT OF CRIMINAL APPEALS OF TEXAS. 

Hunter v. State, 81 Southwestern Re- 
porter 730, was a prosecution for swindling. 
It was charged that defendant having insured 
his life for a large sum for the benefit of his 
sister pretended to have been drowned and 
left the state and secreted himself; that the 
insurance company denying the death, the 
sister brought suit on the policies and re- 
covered and collected a judgment thereon; 
that defendant’s acts constituted a fraudulent 
representation to the insurance company and 
induced his sister, as innocent agent, to 
institute suit, by these means using the court 
and procuring a judgment on the policies. 
The court says that in a prosecution for 
swindling under the statute the pretense or 
representations under which the property 
was obtained must be shown to have been 
made to some one and it must also be shown 
that the pretenses so made were relied upon; 
that the party to whom they were made was 
induced to part with the ownership of the 
property on the faith of such representa- 
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tions; that they were false and that the 
party making them knew they were false 
when he made them. — As the insurance com- 
pany in this case refused to believe that the 
assured was dead and as the beneficiary had 
to resort to the courts to compel a payment 
of the policy the court says that there could 
be no connection between the false represen- 
tations and the obtaining of the property 
unless the court which the judgment 
against the insurance company was obtained 
could be deemed the agent of the company. 
But in regard to this the court says: “If the 
principle of agency here contended for shall 
come to be the law, it may, as a result, deter 
much litigation, as an honest man with a 
good cause might hesitate to invoke the ac- 
tion of a court, for, aithough successful, he 


in 


might find himself imperiled in the ‘toils of 
a criminal prosecution. The doctrine con- 
tended for would in a measure destroy the 
integrity of judgments in civil cases when 
they could thus be attacked by a criminal 
prosecution. We do not believe the doc- 
trine of agency here contended for accords 
with sound legal principle. The courts of 
the country are not to be thus involved in 
private prosecutions, nor can the integrity 
of their judgments be jeopardized by char- 
acterizing them as a part of the machinery 
in the consummation of a fraud. The courts 
of the country are independent agencies of 
the government, and their judgments are 
presumed to speak the truth. Nor wil! it 
be permitted that their judgments be as- 
sailed as the instruments of fraud, or as an 
agency in the perpetration of a swindle. In 
the very nature of things, they must stand 
aloof from any connection with the parties 
as their agent, save as a function of govern- 
ment—as the final arbiter between all 
parties, for the determination of the right 
and the truth as between them. We hold 


that, whenever their power is invoked be- 
tween the attempt and execution of the pur- 
pose to swindle, it is the intervention of an 
independent moral agent, which cuts off any 
criminal prosecution assumed to be consum- 
mated in the judgment.” 


The Green Bag. 














TELEPHONES. (DISCONTINUANCE OF SERVICE FOR 
NON-PAYMENT OF TOLL — SET-OFF.) 

SUPREME Court OF INDIANA. 

In Irvin v. Rushville Co-operative Tele- 
phone Co., 69 Northeastern Reporter 258, 
it was contended that a telephone company 
could not discontinue its service to a patron 
for the non-payment of tolls if the patron 
had a claim against the telephone company. 
This contention the court regards as untena- 
ble and quotes the opinion of the appellate 
court on a former appeal of the case: “It can- 
not be denied that a rule of the company re- 
quiring these monthly payments to be made 
in advance would have been a reasonable rule, 
and that upon refusal so to pay service could 
The company must protect its 
plant, and keep up its efficiency, and may en- 
fore a rule that insures a reasonable revenue 
and its prompt receipt. It can maintain an 
efficient service only through prompt pay- 
ments of its dues and tolls, and because of 
that fact it may use the summary remedy of 
denying service for non-payment. It cannot 
be said it may be denied the benefit of this 
rule because a patron claims the company is 
indebted to him. It cannot be required to 
stop and adjudicate claims held against it. 


be denied. 


The law compels it to furnish service. A 
patron may take service or not, as he 
chooses. It must furnish efficient service to 


all alike, who are alike situated, and must 
not discriminate in favor of or against any 
one. For failure the extraordinary rem- 
edies of mandamus and injunction may be 
successfully invoked. It may be said that 
the courts are open to the company to col- 
lect its claim, but as to this the company and 
the patrons are on an equal footing. The 
fact that the patron is solvent aids nothing in 
determining a rule which must apply to sol- 
vent patrons alike. Keeping in view the 
nature of the company’s duties, and tne 
services it may be compelled to render, 
it must be held that the company may en- 
force the payment of its current dues and 
tolls by the summary remedy of denying 
service regardless of the fact that the sub- 
scriber claims the company is indebted to 
him.” 
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